STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
COUNTY OF GUILFORD 07 CvS 5938

ESSA COMMERCIAL REAL ESTATE,
INC,,

Plaintiff,

FIVE TREES, LLC’S BRIEF IN

v SUPPORT OF MOTION TO DISMISS

FIVE TREES, LLC, KEITH
CANDIOTTI, and MARK WALKER,

R T e

Defendants.

NOW COMES Defendant Five Trees, LLC (“Five Trees”), by and through its

undersigned counsel, pursuant to Rules 9(b), 12(b)(1) and 12(b)(6) of the North Carolina Rules

of Civil Procedure and other authority contained herein and submits the following brief in

support of its Motion to Dismiss Plaintiff's Complaint in its entirety. Five Trees hereby

incorporates by reference the arguments contained in Defendant Keith Candiotti’s brief as if
fully set forth herein.

INTRODUCTION'

Sometime in 2003, Fred Rubenstein and his wife approached Plaintiff Essa Commercial

Real Estate, Inc. (“Essa” or “ECRE”) for assistance in developing a piece of real property

located on Battleground Avenue in Greensboro, North Carolina (the “Property”). (Complaint at

9 6, attached as Exhibit A). On April 5, 2004, Fred Rubenstein and his son, Jeff Rubenstein,

(collectively, the “Rubensteins™) entered into a contract with Essa for the development of the

Property. (Complaint at § 15, at Exhibit A; Arbitration Award at p. 2, § 8, attached as Exhibit

B). Defendants Keith Candiotti (“Candiotti”) and Mark Walker (“Walker”) became involved

' Citations to allegations contained in Essa’s complaints are not intended and should not be deemed an
acknowledgement or admission by Five Trees of the truth of such allegations.



with the development of the Property sometime in 2004. (Complaint at § 13, at Exhibit A).
Five Trees was formed on November 5, 2004. Essa’s efforts to develop the Property ultimately
failed, resulting in four lawsuits and an arbitration.

PROCEDURAL HISTORY

The first lawsuit was filed on or about March 23, 2005, by Five Trees against Essa as a
result of damages Five Trees sustained due to Essa’s failure to develop the Property. In that
lawsuit, Essa filed a motion to compel Five Trees to arbitrate pursuant to the April 5, 2004
Project Consulting Agreement. (See “Order” filed September 15, 2005 in Guilford County
Action 05 CvS 5112, attached as Exhibit C). Finding that Five Trees was not a party to the
Project Consulting Agreement and had never agreed to arbitrate, on September 7, 2005, the
Honorable Lindsay R. Davis, Jr. denied Essa’s motion to compel Five Trees to arbitrate. (Id.).
That lawsuit was ultimately voluntarily dismissed.

The second lawsuit was filed on or about July 11, 2005, by Essa against the Rubensteins,
Guilford County Action 05 CvS 7847. In that lawsuit Essa sought an order directing the
Rubensteins to arbitrate “the issues between the parties as provided in the Project Consulting
Agreement.” (See Order at Exhibit C.) Essa and the Rubensteins ultimately held an arbitration
before former Superior Court Judge, Peter M. McHugh (the “Arbitration”). (Complaint at § 51,
at Exhibit A). Essa served a Complaint in the arbitration proceeding upon counsel for the
Rubensteins and the arbitrator. (A copy of the “Arbitration Complaint” is attached as Exhibit
D). After a six day hearing, the arbitrator issued a five page Arbitration Award, which contained
detailed findings of fact and conclusions of law, (Complaint at § 52, at Exhibit A; Arbitration
Award at Exhibit B). On October 4, 2006, the Arbitration Award was confirmed and judgment

entered by the Honorable John W. Smith, II. (A copy of the Order Confirming Arbitration




Award and Judgment (“Judgment”) is attached as Exhibit E). Thereafter, Essa and the
Rubensteins entered into a Seitlement Agreement & Release in which Essa compromised the
amount of the Judgmént obtained through Arbitration. (A copy of the Settlement Agreement &
Release is attached as Exhibit F).

The third lawsuit was filed on November 4, 2005, by Essa against Five Trees, Guilford
County Action 05 CvS 11265. The complaint in that lawsuit was virtually identical to the
Arbitration Complaint. On March 5, 2007, Essa filed a Notice of Voluntary Dismissal Without
Prejudice of that lawsuit. (A copy of the Notice of Voluntary Dismissal is attached as Exhibit
G).

This lawsuit, the fourth between Essa, Five Trees and/or the Rubensteins, was filed on
April 27, 2007. As discussed in detail below, the allegations of the Complaint in this lawsuit are
virtually identical to the allegations contained in the Arbitration Complaint. In fact, with the
exception of a claim for declaratory relief and recovery of the Arbitration Award, the purported
claims in this lawsuit are identical to the claims asserted in the Arbitration.

FACTUAL ALLEGATIONS

Although Five Trees, Candiotti and Walker were not parties to the Arbitration, this
lawsuit is based on the exact same dispute that was addressed in the Arbitration. (A
“Comparison” of the Arbitration Complaint and the Complaint in this lawsuit is attached as
Exhibit H). Specifically, Essa contends that in the fall of 2003 it was approached by Fred
Rubenstein and his wife about the construction, development and management of a retail
shopping center in Greensboro. (Arbitration Complaint at 94, at Exhibit D; Complaint at § 6, at
Exhibit A). On November, 4, 2003, Essa entered into a Project Consulting Agreement and

Listing Agreement with the Rubensteins to act as the exclusive project consultant until the




completion of the project in December 30, 2005. (Arbitration Complaint at §6, 7, at Exhibit D;
Complaint at 49 8, 9, at Exhibit A).

Essa approached Defendants Walker and Candiotti about investing in the project, which
they ultimately did. (Arbitration Complaint at §911-12, at Exhibit D; Complaint at §Y 12, 14, at
Exhibit A). After Five Trees was incorporated on November 5, 2004, the Rubensteins, Walker
and Candiotti transferred their interests in the project to Five Trees, with the Rubensteins
continuing to act as principals and/or agents of Five Trees. (Arbitration Complaint at §§13-14, at
Exhibit D; Complaint at 9 18-19, at Exhibit A). Essa further alleges that Five Trees, the
Rubensteins, Walker and Candiotti sought to eliminate Essa from the project to keep the profits
and avoid paying Essa. (Arbitration Complaint at § 19, at Exhibit D; Complaint at § 24, at
Exhibit A).

In both the Arbitration and this Lawsuit, Essa purports to assert claims for breach of
contract, unjust enrichment, fraud and unfair and deceptive trade practices (Complaint at 9 28-
48, at Exhibit A; Arbitration Complaint at §9 27-47, at Exhibit D). The arbitrator ruled that the
above allegations established nothing more than a breach of contract claim against the
Rubensteins. (Arbitration Award at Exhibit B). For the reasons stated below, North Carolina
Jaw will not permit Essa to relitigate the same dispute, based upon the same injury, which was
resolved by the Arbitration and for which Essa has recovered a judgment in full satisfaction of all
alleged injuries.

ARGUMENT
L. ESSA LACKS STANDING TO BRING THIS LAWSUIT.
Dismissal of an action is appropriate under Rule 12(b)(1) of the North Carolina Rules of

Civil Procedure if the Court lacks subject matter jurisdiction. A court lacks subject matter




jurisdiction if the plaintiff does not have standing. Woodring v. Swieter, __ N.C. App. __, 637

S.E.2d 269, 274 (2006). Whether a plaintiff has standing is a question of law to be decided by

the Court. State v. Prevette, 39 N.C. App. 470, 250 S.E2d 682, 684 (1979). In deciding a
motion to dismiss for lack of standing, the Court is not bound by the pleadings and may consider
any evidence to resolve factual disputes concerning the existence of jurisdiction to hear the
action. Cline v. Cline, 92 N.C. App. 257, 264, 374 S.E.2d 462, 466 (1988).

Standing refers to whether a party has a sufficient stake in an otherwise justiciable
controversy so as to properly seek adjudication of the matter. Woodring, _ N.C. App. __, 637
S.E.2d at 274. To have standing, the plaintiff must have “suffered a sufficiently concrete injury

to justify the invocation of the judiciary’s remedial powers." Cane Creek Conservation Authority

v. Orange Water and Sewer Authority, 590 F.Supp. 1123, 1126 (M.D.N.C. 1984). North
Carolina courts lack jurisdiction to hear an action unless the plaintiff can establish standing.

Transcontinental Gas Pipe Line Corp. v. Calco Enterprises, 132 N.C. App. 237, 511 S.E.2d 671,

676 (1999). The Complaint and other documents attached hereto establish that Essa lacks

standing to sue the Defendants in this lawsuit. See TWAM, LLC v. Cabarrus County Bd. Of

Educ., 634 S.E.2d 641, 2006 WL 2671372 (N.C. App. Sept. 19, 2006) (unpublished) (affirming
dismissal of complaint pursuant to Rules 12(b)(1) and 12(b)(6) on the basis of res judicata).

IL THE COMPLAINT FAILS TO STATE A CLAIM UPON WHICH RELIEF CAN
BE GRANTED.

Dismissal of a complaint under Rule 12(b)(6) is proper when one of the following three
conditions are satisfied: (1) the complaint on its face reveals that no law supports plaintiff's
claim; (2) the complaint on its face reveals the absence of facts sufficient to make a good claim;
or (3) some fact disclosed in the complaint necessarily defeats plaintiff's claim.” Jackson v.

Bumgardner, 318 N.C. 172, 175, 347 S.E.2d 743, 745 (1986). Upon a motion to dismiss




pursuant to Rule 12(b)(6), the Court is not bound to accept unfounded legal conclusions

contained within the complaint, Lloyd v. Babb, 296 N.C. 416, 427, 251 S.E.2d 843, 851 (1979)

(for purposes of a 12(b)(6) motion, "the well-pleaded material allegations of the complaint are
taken as admitted; but conclusions of law or unwarranted deductions of facts are not admitted™).
For purposes of its 12(b)(6) motion, Five Trees requests that the Court take judicial notice of the
attached Arbitration Complaint, Award, Judgment and other documents referred to in Essa’s
Complaint, which are attached hereto. See N.C. Rule of Evidence 201, N.C. Gen. Stat. § 8C-1
(2007) (*(b) A judicially noticed fact must be one not subject to reasonable dispute in that it.is .
. capable of accurate and ready determination by resort to sources whose accuracy cannot
reasonably be questioned. . . . (d) A court shall take judicial notice if requested by a party and

supplied with the necessary information.”j; see also Coley v. North Carolina Nat’l Bank, 41 N.C.

App. 121, 126, 254 S.E.2d 217, 220 (1979) (holding it proper on a 12(b}(6) motion for a trial
court o consider documents that are the subject of the action and specifically referred to in the

Complaint); Sun_Chemical Trading Corp. v. CBP Resources, Inc., 2004 WL 1777582 (M.D.N.C.

July 29, 2004) (unpublished) (taking judicial notice of arbitration award pursuant to Federal Rule
of Evidence 201 in deciding motion 1o dismiss pursuant to 12(b)(6)). The Complaint and matters
subject to mandatory judicial notice establish that the Complaint fails to state a valid claim for
relief against the Defendants.

IIl. NORTH CAROLINA’S ONE SATISFACTION DOCTRINE BARS PLAINTIFF’S
LAWSUIT IN ITS ENTIRETY.

North Carolina law holds that a plaintiff cannot recover more than one-satisfaction for the

same injury, even if caused by different parties. See Sun Chemicals Trading Corp. v. SGS

Control Services, Inc., 159 Fed. Appx. 459, 2005 WL 3403622 (4" Cir. Dec. 13, 2005)

(unpublished) citing Holland v. Southern Public Utilities Co., Inc., 208 N.C. 289, 292, 80 S.E.




592, 593-94 (1935) and Chemimetals Processing, Inc. v. Schrimsher, 140 N.C. App. 135, 138,

535 S.E.2d 594, 596 (2000). Sun involved virtually identical facts to the facts of this case. Sun
also cites relevant North Carolina law governing the single recovery doctrine.

In short, Sun and its principal sharcholder (the “Sun Plaintiffs”) sued three different
defendants for breach of contract, fraud, breach of warranty, unfair trade practices and infliction
of emotional distress. Sun, 159 Fed. Appx. at 460, Sun had entered into a contract with two of
the defendants, but not defendant SGS. The contract contained an arbitration clause. Id. Thus,
the Sun Plaintiffs and the other two defendants agreed to arbitrate their claims. Jd, SGS did not
participate in the arbitration.

After conducting eight days of evidentiary hearings, the arbitrators issued a final award
that addressed all claims and awarded the Sun Plaintiffs damages. Id. at 460-61. Sun then
brought suit against SGS, alleging claims nearly identical to the claims asserted in the arbitration.
Id. at 462. Affirming the dismissal of Sun’s complaint against SGS pursuant fo 12(b)6), the
Fourth Circuit held that the complaint failed to state a claim because the arbitration award fully
compensated the Sun Plaintiffs for all of their compensable injuries. 1d. at 462.

As in Sun, Essa has obtained a judgment in Arbitration that fully compensates it for the
same injury as alleged in this lawsuit. Even Essa admits that “[t}he Arbitration, which lasted
approximately six (6) days, arose predominantly out of the same events and issues as exist in this
pending action, and all but one of the members of the Partnership and Five Trees, Walker,
testified therein.” (Complaint at § 51 at Exhibit A). In fact, the Arbitration arose out of
precisely the same events and involved the identical injury for which Essa seeks recovery in this

lJawsuit, albeit from different defendants. (See Comparison at Exhibit H);, see also,



Chemimetals, 140 N.C. App. at 139, 535 S.E.2d at 596 (fact that one injury occurred is in no
way altered by the fact that additional parties may have engaged in separate wrongdoing).

Iissa’s only injury is monetary loss caused by the alleged failure to receive payment for
services related to the construction, development and management of a retail shopping center on
Battleground Avenue in Greensboro, North Carolina. (Complaint § 6, at Exhibit A; Arbitration
Complaint at § 4, at Exhibit D). The specific issue of whether the Rubensteins or Five Trees
was responsible for paying for Essa’s alleged services was raised by Essa through a claim for
declaratory relief in the Arbitration, which stated in pertinent part:

22, Upon information and believe, the Rubensteins contend
that they assigned any and all rights and obligations they had
pursuant to the Agreement with ECRE to Five Trees.

23, Upon information and belief, Five Trees denies that it
assumed the Agreements or that it received the benefits pursuant to
the Agreements from ECRE; moreover, ECRE contends that the
Rubensteins remain liable under the Agreements.

24. . . . there exists an actual controversy between ECRE and
the Rubensteins relating to: (1) which parties are bound by the

Agreements and (2) the respective rights and obligations of the
parties under the Agreements.

(Arbitration Complaint at Exhibit D).
The arbitrator expressly ruled upon Essa’s claim for declaratory relief and all other
claims in the Arbitration Complaint, stating:

AWARDED AND DECREED

1. There exists an actual and justiciable controversy between
Plaintiff Essa Commercial Real Estate, Inc. and the Defendants
Fred Rubenstein and Jeff Rubenstein relating to: (1) Which parties
are bound by the April 5, 2004 Project Consulting Agreement and
(2) the respective rights and obligations of the parties under said
Agreement.

CodRk




7. This Award is in full satisfaction of all claims submiited to the
Arbitrator, All claims not expressly granted herein are hereby
denied.

(Arbitration Award at p. 5, at Exhibit B).

In this lawsuit, Essa again seeks payment for the exact same services based upon the
exact same events for which it received full satisfaction in the Arbitration. (See Comparison at
Exhibit H.) North Carolina law prohibits Essa from asserting another action to recover for the
same losses from Defendants in this lawsuit. Chemimetals, 140 N.C. App. at 139, 535 S.E.2d at
597 (holding plaintiff could not assert second action to recover for losses for which it had
previously been compeﬁsated by settlement agreement resolving first lawsuit). Therefore, Essa’s
Complaint must be dismissed pursuant to Rule 12(b)(1) and Rule 12(b)(6) of the North Carolina
Rules of Civil Procedure. See Cane Creek, 590 F.Supp. at 1126 (Plaintiff lacks standing unless it
can establish a concrete injury) and Sun, 159 Fed. Appx. at 464 (dismissing lawsuit pursuant to
12(b)(6) of Federal Rules of Civil Procedure based upon North Carolina’s one satisfaction

doctrine).

IV. THE ARBITRATION AWARD BARS THIS ACTION BASED UPON THE
DOCTRINE OF RES JUDICATA.

The doctrine of res judicata applies to a judgment entered on an arbitration award the

same as any other final judgment. Rodgers Builders, Inc. v. McQueen, 76 N.C. App. 16, 22, 331
S.E.2d 726, 730 (1985). A judgment entered on an arbitration award is conclusive of all rights,
questions and facts in issue, as to the parties and their privies, and acts as an absolute bar to a
subsequent action arising out of the same cause of action or dispute. Id. The scope of an
arbitration award and its res judicata effect are matters for judicial determination. Id. at 23, 331
S.E.2d at 730. Dismissal of a complaint based upon res judicata is appropriate under both Rule

12(b)(1) and Rule 12(b)(6) of the North Carolina Rules of Civil Procedure. TWAM, 634 S.BE.2d




641, 2006 WL 2671372 (affirming dismissal of complaint pursvant to Rules 12(b)(1) and
12({b)(6) on the basis of res judicata). '

Essa cannot seriously contend that the Arbitration did not raise the identical claims and
issues as this lawsuit. (See Comparison at Exhibit H; Arbitration Award at Exhibit B). While
Five Trees was not a party to the Arbitration, Essa alleged in the Arbitration and alleges in this
lawsuit that Five Trees was in privity with the Rubensteins. For purposes of res judicata, the
term privity has been defined as “a mutual or successive relationship to the same rights of

property.” Leary v. Virginia-Carolina Joint Stock Land Bank, 215 N.C. 501, ___, 2 S.E.2d 570,

573 (1939).

The Arbitration specifically addressed the issue of whether Five Trees assumed all rights
and obligations created by the Rubensteins. (Arbitration Complaint at Y 23, 24, at Exhibit D;
Arbitration Award at p. 5, 99 1-7, at Exhibit B). For purposes of res judicata, Five Trees is in
privity with the Rubensteins based upon Essa’s allegations that Five Trees is liable in this lawsuit
for the same obligations imposed upon the Rubensteins in the Arbitration. (See Complaint at 4
19, 22, at Exhibit A; Arbitration Complaint at 9 22-24, at Exhibit D). Essa also alleges that the
“Rubensteins continued thereafier to remain active in the Big Project as principals and/or agents
of the Partnership and, later, Five Trees.” (Complaint at § 19, at Exhibit A); See Leary, 215
N.C. at __, 2 S.E.2d at 573 (When the relationship of two parties is analogous to that of
principal and agent, master and servant or employer and employee, a judgment in favor of either
acts as res judicata in an action by a third party).

This lawsuit is nothing more than an attempt to relitigate the identical dispute that was

settled in the Arbitration. Thus, the Arbitration is res judicata. This lawsuit must be dismissed

10




pursuant to Rules 12(b)(1) and 12(b}6) of the North Carolina Rules of Civil Procedure.

TWAM, 634 S.E.2d 641, 2006 WL 267137.

V. PLAINTIFF IS COLLATERALLY ESTOPPED FROM FURTHER LITIGATING
THE ISSUES DECIDED IN THE ARBITRATION.

Collateral estoppel applies when: (1) the issues to be concluded in the present action are
the same as in the prior action; (2) the issues were raised and litigated in the prior action; (3) the
issues were material and relevant to the disposition of the prior action; and (4) the determination
made of the issues in the prior action was necessary and essential to the judgment. Beckwith v,
Llewellyn, 326 N.C. 569, 574, 391 S.E.2d 189, 191 (1990). Collateral estoppel is an absolute
bar to further litigation of the issues previously decided. Murakami v. Wilmington Star News.
Inc., 137 N.C. App. 357, 359, 528 S.E.2d 68, 69 (2000). The North Carolina Court of Appeals
has expressly held that an arbitration proceeding in which the plaintiff’s damages have been
determined will collaterally estop the plaintiff from further litigating the issue of damages. 1d. at
362, 528 $.FE.2d at 71. Unlike the doctrine of res judicata, mutuality of parties is not an element

of collateral estoppel. See Thomas M. Mclnnis & Assoc., Inc. v. Hall, 318 N.C, 421, 434, 349

S.E.2d 552, 560 (1986) (holding that defendant who was not a party to prior lawsuit could assert
collateral estoppel as a defense against a party that had previously had a full aﬁd fair opportunity
to litigate and was merely seeking to reopen the identical issues with a new adversary).

The attached Comparison establishes without a doubt that not only was the issue of
Essa’s alleged damages determined by the Arbitration, but all of the other issues raised by the
current lawsuit were determined in the Arbitration. (See Comparison at Exhibit H). For
example, Essa sought recovery in the Arbitration for services allegedly provided with respect to
“the construction, development and management of a retail shopping center to be located” in

Greensboro, North Carolina, (Arbitration Complaint at § 4, at Exhibit D; Complaint at § 6, at

11




Exhibit A). Essa’s claims in the Arbitration and this lawsuit are based upon a November 4,
2003 Project Agreement, (Arbitration Complaint at § 6, at Exhibit D; Complaint at § §, at
Exhibit A), Listing Agreement (Arbitration Complaint at § 7, at Exhibit D; Complaint at 49, at
Exhibit A) and an alleged modification of the Project and Listing Agreements (Arbitration
Complaint at § 9, at Exhibit D; Complaint at § 15, at Exhibit A). Essa also previously sought
.recovery based upon the theory of unjust enrichment. (Arbitration Complaint at 4 23, 24, 30, at
Exhibit D; Complaint at Y 22, 24, 31, at Exhibit A). The issue of Five Trees’ liability for the
Rubensteins’ actions also has been raised and addressed. (Arbitration Complaint at 422, 24, at
Exhibit D; Complaint at § 19, at Exhibit A). Thus, the issue of damages and all other material
issues raised in this lawsuit are identical to the issues raised in the Arbitration. (Comparison at
Exhibit H).

The Arbitration Award clearly indicates that damages and all other rneﬁerial issues in the
present lawsuit were litigated and ruled upon in the Arbitration. (Arbitration Award at Exhibit
B). The validity of the agreements at issue, the amount of damages, the claim of unjust
enrichment and the determination of which party was responsible under the above agreements
were material and relevant to the Arbitration. (Id.) Finally, resolution of all these issues was
necessary and essential to the Arbitration Award, upon which Judgment has been entered.

Essa has had the opportunity to fully litigate the issues raised in this lawsuit. Under the
doctrine of collateral estoppel, Essa is barred from simply changing defendants and relitigating
the same issues. See Hall, 318 N.C. at 434, 349 S.E.2d at 560 (no satisfactory rationalization
exists for permitting one who has had his day in court to reopen identical issues by merely
switching adversaries); see also, In re McNallen, 62 F.3d 619, 624 (4th Cir. 1995) (collateral

estoppel “precludes relitigation of an issue decided previously in judicial or administrative

12




proceedings provided the party against whom the prior decision was asserted enjoyed a full and
fair opportunity to litigate that issue in an earlier proceeding). Given that Essa has already fully
litigated the amount of its damages, the party responsible for payment of those damages, unjust
enrichment, fraud and unfair trade practices arising out of the exact same factual allegations
raised in this lawsuit, Essa is collateral estopped from relitigating those issue in this lawsuit.
VI. PLAINTIFF’S ELECTION TO SEEK RECOVERY FROM THE RUBENSTEINS
PREVENTS IT FROM NOW SEEKING RECOVERY FROM FIVE TREES AND
THE OTHER DEFENDANTS.,
The election of remedies doctrine provides that prosecution of one remedial right to

judgment is a conclusive election that bars the subsequent prosecution of inconsistent remedial

rights. Pete_Wall Plumbing Co. v. Harris, 266 N.C. 675, 686, 147 S.E.2d 202, 209 (1966).

Under the election of remedies doctrine, any further suit is barred once the plaintiff makes its
election, even if the plaintiff fails to secure full satisfaction through the first lawsuit. Id. Thus,
an action that seeks a remedy inconsistent with the results of a prior action is properly dismissed.

Harris, 266 N.C. at 686, 147 S.E.2d at 209; see also Howell v. Smith, 261 N.C. 256, 134 S.E.2d

381 (1964) (principle and agent are not jointly liable and party seeking damages cannot hold
both liable, but must elect from _which he will seek recovery).

In this case, Essa elected to seek recovery and obtained a judgment against the
Rubensteins for the identical activities for which it now seeks to recover from Defendants. The
Arbitration Awafd expressly found that a contract existed between Essa and the Rubensteins,
(Arbitration Award at p. 4, § 3, at Exhibit B). Essa’s contract claim against the Defendants in
this lawsuit is based upon the same agreements at issue in the Arbitration. (Comparison at
Exhibit H). Moreover, Essa asserts that Five Trees is liable for the actions of the Rubensteins as

it agents. (Complaint at g 19, at Exhibit A). In fact, all of the claims Essa asserts in this lawsuit

13




are based upon the facts upon which Essa recovered in the Arbitration. (Comparison at Exhibit
H); See Harris, 266 N.C. at 686, 147 S.E.2d at 209 (election of remedies doctrine applies
whether the judgment is for or against plaintiff).

Essa had to elect from whom it would seek recovery for its alleged injury. Essa elected
to seek recovery from the Rubensteins. Essa’s prosecution of its claims to judgment against the
Rubensteins bars Essa’s claims against Defendants in this lawsuit. Therefore, under the election
of remedies doctrine, this lawsuit must be dismissed. Harris, 266 N.C. at 686, 147 S.E.2d at 209
(granting defendant’s compulsory motion for non-suit under the election of remedies doctrine).

CONCLUSION

Based upon the foregoing arguments and authorities, Plaintiff’s Complaint must be
dismissed in its entirety.

Respectfully submitted, this the 16™ day of July, 2007.

{8/ J. Scott Hale

J. Scott Hale

N.C. State Bar No. 23402
Attorney for Five Trees, LLC

OF COUNSEL:

Hagan Davis Mangum Barrett Langley
& Hale PLLC

300 North Greene Street, Suite 200
Greensboro, NC 27401

Telephone: (336) 232-0659

shale@hagandavis.com
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CERTIFICATION OF COMPLIANCE WITH WORD LIMITATION

Pursuant to Rule 15.8 of the General Rules of Practice and Procedure for the North
Carolina Business Court, I hereby certify that Five Trees, LLC’s Brief in Support of Motion to

Dismiss complies with the word limitation of Rule 15.8.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing FIVE TREES, LLC’S
BRIEF IN SUPPORT OF MOTION TO DISMISS was duly served upon counsel for Plaintiff
in accordance with the provisions of Rule 5 of the North Carolina Rules of Civil Procedure by
depositing it in the United States Mail, first-class postage prepaid, addressed as follows and by
electronic mail by filing with the North Carolina Business Court:

Amiel J. Rossabi, Esq.

Emily J. Meister, Esq.

Forman Rossabi Black, P.A.
3623 North Elm Street, Suite 200
Post Office Box 41027
Greensboro, NC 27404-1027
Attorneys for Plaintiff

Eric Biesecker, Esq.

Nexsen Pruet Adams Kleemeier, PLLC
P.O. Box 3463

Greensboro, NC 27402

Attorney for Mark Walker

Jason Sparrow, Isq.
Sparrow Wolf & Dennis PA
305 Pisgah Church Road
Greensboro, NC 27455
Attorney for Keith Candiotti

This the 16" day of July, 2007.

/st J. Scott Hale
J. Scott Hale

Hagan Davis Mangum Barrett Langley
& Hale PLLC

300 North Greene Street, Suite 200
Greensboro, NC 27401

Telephone: (336) 232-0659
shale(@hagandavis.com
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STATE OF NORTH CAROLINT%- g1 e~y IN THE GENERAL COURT OR JUSTICE
[~ i SUPERIOR COURT DIVISION

GUILFORD COUNTY 07-CvS-
ESSA COMMERCIAL REAR! #7227 &y & 24
ESTATE, INC. gee o Y
Plaintif;‘f,,
v COMPLAINT
’ {Jury Frial Demanded)
FIVE TREES, LLC, KEITH

CANDIOTTI, and MARK WALKER

Defendants.

Plaintiff Essa Commercial Real Estate, Inc., by and throughk its undersigned counsel,
asserts for its Complaint against Five Trees, LLC, Keith Candiotti and Mark Walker as follows:

1. Plaintiff Bssa Commercial Real Estate, Inc. (“Plaintiff” or “ECRE™) Is a
corporation organized and existing under the laws of the State of North Carolina and operating
with its principal place of business in Guilford County.

2. Upon information and belief, Five Trees, LLC (“Fwa ‘I‘rees”) is a limnited hablhty
corporation organized and e}us‘cmg under the laws of the State of North Carolina.

3. . Upon information and belief, Keith Candiotti (“Candiotti”) is a citizen and
resident of the State of Florida. |

4, Upon information and belief, Martk Walker (“Walker”) is a citizen and resident of
| the State of Florida.

5. Upon information and belief, Walkér and Candiotti have sufficient contacts with
the State of North Carolina for the assertion of in personam jurisdiction by the Courts of North

Carolina,




6. In or about the fall of 2003, Fred and Susan Rubenstein approached ECRE and
requested BCRE’s assistance in the construction, development and management of 4 retail
shopping center to be tocated in Greensboro, North Carolina (the “Initial Project”).

7. Fred Rubenstein represented to ECRE that he had the financial ability to ‘conduct
such an yndertaking, but that he required ECRE’s knowledge and expertise.

2. On November 4, 2003, ECRE and Fred Rubenstein entereci into a Project
Consulting Agreement (“Project Agreement”) whereby ECRE agreed fo act as the exclusive
project consuﬁant until completion of the Initial Project, which was estimated fo-be December
30, 2005. ,

9, On November 4, 2003, ECRE and Fred Rubenstein also entered into an Exclusive
Representation Agreement (“Representation Agreement™) and a Listing Agreement of Property
for Lease (“Listing Agreement”) in which Fred Rubenstein granted ECRE the exclusive right to
lease the Property and otherwise act as his agent until April 30, 2011

10.  Thereafier, BCRE began to provide valuable services towards the completion and
success of the Initial Project. |

i1, In or about early 2004, the Rubensteins admitted to BCRE that they were
strugghing to meet the financial requirements of the Initial Project and the Agreements,

12, As a result of the financial condition of the Rubensteins and at their specific
request, BCRE prepared detailed packages and met with prospective investors regarding the
Initia} Project, including, but not limited to Candiotti and Walker.

13.  Upon information and belief, in or about April 2004, Candiotti and Walker agreed
to partner with the Rubensteins in undertaking and corpleting the constraction and developmment

of the retail shopping center.



14.  Both Candiotti and Walker represented to ECRE that they had the financial ability
and ‘willingness to undertake and complete the construction, development and management of a
larger retail shopping center (the “Big f’roject”) and to fulfill the terms of the Agreements.

15. 0}1 or about April 5, 2004, Fred Rubenstein, Jeff Rubenstein (coIIectivelgr, “the
Rubensieins™) and ECRE entered into & new or modified Project Agreement, Representation
Agreement and Listing Agreement (colleetively referred to as the “Modified Agreements”).
(Hereinafter, the Listing Agreement, Representation Agreement, Project Agreement a:ia
Modified Agrleements shall be referred to collectivély as the “Agreements.”)

16. _Theree'after, in reliance wpon the representations of all Defendants, ECRE provided
additional valuable services towards the completion and success of the Big Project.

17.  Thereafier, ECRE continued, at the request of the Rubensteins, Walker and
Candiofti (the “Partnership™), to provide vainable services pursuant to the Agreements and in
sddition thereto.

18.  Upon information and belief, on or about November 5, 2004, the Rubenétsins,
Candiotti and Walker formally incorporated Five Trees with the North Carolina Sec‘retary of
State.

19, Upon information and belief, the Rubensteins transferred their interest in the
Battlegronnd properties, the Big Project and the Agreements 'fo the Partnership and,
subsequently, to Five Troes, although the Rubensteins continued thereafier to remain active in
the Big Project as principals and/or agents of the Partnership and, later, of Five Trees.

20.  Thereafler, ECRE continued, at the request of Defendants to provide valuable

services to the Partnership and Five Tress pursuant to the Agreements and in addition thereto.



2 From fime to time, the size of the retail center for which Essa was directed by
Defendants to focus its efforts ohange;i or shifted between a smaller, medium and larger-sized
retail center.

22. At alt times alleged herein, Defendants accepted the benefits of ECRE’s services,
made some payments to ECRE pursuant (o the Agreements and, upon information and belief,
otherwise assumed the rights and obligations of the Rubensteins under the Agreements.

23, As Bssa’s work towards the retail center proceeded, Defendants ceased making
payments to ECRE fﬁr its services, é]though they received the benefits of BECRE’s gervices.

24, Upon information and belief, Defer_xdants formulated a scheme to use a%l of the
valuable services (for which they had not yet fully paid), and soug;ht to eliminate BCRE from the
retail center so that they could keep all of the profits for themselves and avoid payments to
BCRE.

25, Inor about January of 2005, Defendants made additional misrepresentations to
ECRE in fintherance of their Scheme. These misrepresentations included: (a) that Five Trees
wanted to develop the smaller project first with ECRE, a;:zd then develop the larger project with
ECRE soon a;fter; and (b) that Five Trees acoepted the obligetions of a new agreement with
ECRE.

26.  On or about February 14, 2005, ECRE ceased work due to the fzilure and refusal
of Defendants to pay money owed pursuant to the Apreements and for services rendered.

FIRST CLAIM FOR RELIEF
(Breach of Contract)

27,  The allegations sef forth in lsaz'agraphs 1‘t3:1rough 26 of thls Complaint are

realleged and incorporated herein as if fully set out.



28.  As alleged herein, Defendants breached the Agreements with ECRE by, among
other things: {a) wrongfully and prematurely terminating the Agreements and (b) failing to pay
ECRE monies owed for services rendered.

29. | As a result of Defendants’ breach of contract, ECRE has suffered damages in
excess of Ten Thousand Dollars ($310,000.00) and is entitled to recover such damages from
Deferdants. |

SECOND CLAIM FOR RELYEF
(Unjust Enrichment)

30.  The .aﬂsgations set forth in Paragraphs 1 through 29 of this Qomplaint are
realleged and inéorporated herein as if fully sét out.

31.  As slieged herein, ECRE has performed services for the Eéneﬁt of Defendants
pursuant to and in addition to those set out in the Agreements.

32, In performing such services, ECRE conferred a non-gratuitous benefit vpon

Defendants, | |

33.  Defendants conscionsly accepted said benefits from ECRE, but have failed to pay
or reimburse ECRE for said benefits and services.

34, Asa rasult Defendants have been unjustly enriched, and ECRE is e:ntxtled to
recover from Defendants an amount in excess of Ten Thousand Dollars ($10,000.00%.

THIRD CLAIM FOR RELIEY
(Frand)

35.  The allegations set forth in Paragraphs 1 through 34 of this Complaint are
realleged and incorporated herein as if fully set out.
36.  Defendants deceived ECRE by means of false representations of material facts,

concealment of material facts, or both (herein collectively called “misrepresentations™),

5



37.  Among other things, Defendants falsely represented to ECRE that:
a. They had the financial ability and willingness to ndertake the

development and construction of a retail shopping center; -

b. ECRE would be the exclusive listing and managing agent. for the retail
shopping center;

"C. -They would honor and uphold the Agreements entered into by the
Rubensteins; 7

d.- Five Trees accepted the obligations of a new agreement with ECRB;

e.  They would enter into additional development projéo;{s with BCRE if

ECRE would handls the Project; and
f They had contacts in the retail and development businesses. -

38,  The misrepresentations made by Defendants were raasom;bly calculated o
deceive ECRE, and Five Trees intended to deceive ECRE or made lsuch representations with
reckless indifference as to their truth. |

39. .ECRE reasonably relied upon t}w‘false representations made by Defendants and
was., in fact, deceived by the representations of ﬁefendants, |

40, ECRE could not have ieameé of the fraud of befendantg with dné il genc'e.

41,  ECRE suffered damages and c§ntinua to sﬁffer :imnages as a result of the fraud of
Defendants.

42.-  As aresuit of the fraud of Defendants, ECRE has suffered damages in excess of
Ten Thousand Dollars ($10,000.00).

43. .The actions of Defendants as alleged herein were frandulent and willful and

wanton, and, therefore, ECRE is entitied to recover punitive damages from Defendants,

6



FOURTH CLAIM FOR RELIEF
(Unfair and Deceptive Trade Practices)

44,  The allegations set férth in Paragraphs 1 ihrougﬁ 43 éf this Complaint are

realleged and incorporated herein as if fully set olit.
| 45.  The acts. of Defenéan%s in the course of this transaction constitute unfair or

"deceptive acts or practices in or affecting commerce, in violation of N.C. éen. Stat. § 75-1.1.

46.  As a proximate result of the nnfair or deceptive acts and practices of Defendants,
ECRE has suffered damages in excess of Ten Thousand Dollars {$10,000.00.

47.  ECRE prays, pursuant to N.C. Gén. Staf. § 75-16, that any daanage§ awarded by
the Court be trebled. ' |

48,  Pursuant fo N.C. Gen. Stat, § 75-16.1, ECRE prays for an axﬁvaz;d of attoﬁey’s fees
upon the finding by the Coust that the actions of Defendants constituted an unfair and deceptive

trade practice.

FIFTH CLAIM FOR RELIEF
{Reeovery of Arbitration Award)

49, The aﬁega’tions set forth in Paragraphs 1 through 48 of this Complaint are
- realleged and incorporated herein as if fully set ont.

50, On or ahout March 6, 2006, arbitration proceedings {‘the Arbitra’iion‘") were held
before the Honorable Pster.McHugh pursuant to N.C. Gen. Stat. § 1-569.7 and the April 5, 2004
Project Consulting Agreement by and between ECRE, Fred Rubenstein and Jeff Rubenstein,

§1.  The Arbitration, which lasted approximately six (6) days, arose predominantly out
of the same events and issues as exist in this pending action, and all but one of members of the

Partnership and Five Trees, Walker, testified thersin, -



52 At the conclusion of the Arbitration and after the submission of briefs by the
pérties, an award (“Arbitration Award™) was entered -in favor of BCRE in the amount of
$325,051.83 in liguidated damages arising out of the Prajact_ Consultihg Agreement.

53.  The Arbitration Award was confirmed by the Cowrt and entered as Judgment on
or about September 27, 2006.

54,  RCRE is entitled to collect the Arbitration Award from Defendants:

WHERERORE, Plaintiff ECRE prays that:

1. BCRE recover actual damages in an amount in excess of $10,000.00 from

Defendants, including, but not Yimited io, the Arbitration Award;
2. . BCRE recover puniti.ve damages in an amount in excess of $10,000.000 from
Defendants;

3. That any damages awarded pursuant fo Chapter 75 be trebled;

4, The costs of this action, including reasonable attorneys® fees as allowed by law,

be taxed against Defendants;

5. A trizl by jury be had on all issues; and

6. The Court grant Plaintiff such other and further relief as the Court deems just and

proper. |

This the & } day of April, 2007,

Lot \ .R%m;?/%jwj

Amieil L. Ro@bi

S L GG

Bmily J. Mgi
Attorneys for Plgintiff




OF COUNSEL:

FORMAN ROSSABI BLLACK, P.A.
35623 North Elm Street, Suite 200

Post Office Box 41027

Greensboro, North Caroling 27404-1027
Telephone: (336) 378-1899



STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

GUILFORD COUNTY ARBITRATION PROCEEDING
ESSA COMMERCIAL REAL )
ESTATE, INC,, )
)
Plaintiff )
)
vs. ) ARBITRATION AWARD
)
)
FRED RUBENSTEIN and )
JEFF RUBENSTEIN, )
Defendants

This matter came on for hearing before the undersigned arbitrator on March 6, 2006 in
Greensboro, North Carolina. The undersigned, having been designated in accordance with the
Arbitration Agreement entered into between the above-named parties, and having been duly
empanelled, has heard the proofs and allegations of the parties . The Plaintiffs and the
Defendants presented evidence in the form of sworn testimony from Mr. Carl Essa, who
testified on behalf of the Plaintiff, Mr. Fred Rubenstein and Mr. Jeff Rubenstein, the
individual Defendants, and from various witnesses who testified on behalf of the Plaintiff and
the Defendants, as well as documentary evidence. The undersigned has determined the
admissibility, relevance, materiality and weight of the evidence. The undersigned has had the
opportunity to see and observe each witness, and to determine the weight and credibility to be
assigned to the testimony of each witness.

Based upon a consideration of all of the gvidence presented, and a review of the records of
this action, and after considering the arguments of counsel for Plaintiff and Defendants, and the
Post-Hearing Briefs and Reply Briefs filed by counsel for Plaintiff and Defendants, the
undersigned does hereby FIND AND AWARD as follows:

FINDINGS OF FACT

1.  Plaintiff Essa Commercial Real Estate, Inc. is a corporaﬁon organized and existing
under the laws of the State of North Carolina and operating with its principal place of business in
Guilford County.




5 Defendant Fred Rubenstein is a citizen and resident of Guilford County, North
Carolina

3. Defendant Jeff Rubenstein is a citizen and resident of Guilford County, North
Carolina

4. During the fall of 2003 Defendant Fred Rubenstein approached Plaintiff Essa
Commercial Real Estate, Inc. and requested the Plaintiff’s assistance in the construction,
development and management of a retail shopping center to be located on Battleground Avenue
in Greensboro, North Carolina.

5. On November 4, 2003 Plaintiff and Defendant Fred Rubenstein entered into a Project
Consulting Agreement whereby Plaintiff agreed to act as the exclusive project consultant until
completion of the project, which was estimated to be December 30, 2005. The real property
which was the subject of said Project Consulting Agreement was set out in said agreement as
being “located at 2414 and 2410 .Battleground Avenue in Greensboro, North Carolina for use as
Retail Shopping Center Buildings” (Joint Arbitration Exhibit J-1).

6. Thereafter, Plaintiff Essa Commercial Real Estate undertook to render services in
accordance with the terms of the Project Consulting Agreement of November 4, 2003

7. The Project Consulting Agreement of November 4, 2003 was subsequently modified.

8. On April 35,2004 Plaintiff and Defendants Fred Rubenstein and Jeff Rubenstein entered
into a Project Consulting Agreement whereby Plaintiff agreed to act as exclusive project
consultant for a project to “construct buildings and prepare and develop lend into income
producing property located at or adjacent to those properties known as 2410, 2414, 2420, 2448,
2450, 2500, 2504 Battleground Avenue and 2605 Branchwood Drive and 2606A & B
Branchwood Dive and 2801 Lawndale Drive in Greensboro, North Carolina (hereinafter, the
“Property””) (Joint Arbitration Exhibit J-4}.

9. Paragraph 4 of the Project Consulting Agreement entered into by the Plaintiff and the
Defendants on April 5, 2004 provided for the payment of a consulting fee of $1,352,700 to be
paid in equal monthly installments from May 1, 2004 (or an alternative commencement date
which did not occur) until December 30, 2005.

10. During the summer of 2004 the Defendants experienced difficulty in meeting the
financial requirements of the April 5, 2004 Project Consulting Agreement. Defendants did not
pay monthly installments as provided for in Paragraph 4 of the Project Consulting Agreement.
However, the Defendants did make payments of certain amounts, which were accepted and
acquiesced in by the Plaintiff. From May 19, 2004 to December 9, 2004 Defendants paid
$184,684.51 to Plaintiff as consulting fees.

11. During the summer and fall of 2004 the Plaintiff conducted meetings with prospective
investors in the project described in the April 5, 2004 Project Consulting Agreement. Said



prospective investors had been identified and contacted by the Defendants. During this period
Plaintiff consulted with engineers, architects contractors and subcontractors in furtherance of the

-Project Consulting Agreement of April 5, 2004. Plaintiff also assisted the Defendants in
attempting to secure bank financing for the development.

12.  The Defendants failed to make certain payments due to the Plaintiff for services
performed by Plaintiff pursuant to the Project Consulting Agreement of April 5, 2004.

13.  On or about February 14, 2005, Plaintiff ceased work on the Project.

14. By paper writing dated February 14, 2005 and entitled “Termination Notice of
April 5, 2004 Project Consulting Agreement”, signed by Carl Essa and served upon Defendant
Fred Rubenstein, Plaintiff terminated the Project Consulting Agreement of April 4, 2005 for
failure by Defendants to make payments due pursuant to said contract.

15. Paragraph 5 of the Project Consulting Agreement of April 5, 2004 provides for the
assessment of damages payable to the Consultant (Plaintiff) upon notice of termination.
Said paragraph provides, inter alia, for the payment of a fee of $324,648.00. In addition to said
fee, Paragraph S further provides, as damages for breach, the payment of a portion of the agreed
upon consulting fee of $1,352,700.00, said portion being calculated according to a formula set
out therein.. Damages further are defined in Paragraph 5 as including all expenses incurred by
the Consultant and not previously reimbursed by Owner (Defendants). Finally, Paragraph 5
provides as damages, in addition to all amounts set out above, the remainder of the consulting fee
not previously paid by the Owner.

Based upon the foregoing Findings of Fact, the undersigned enters the following

FURTHER FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Pursuant to the formula established in Paragraph 5 of the Project Consulting Agreement
of April 5, 2004, Plaintiff herein asserts that it owed the sum of $2,165,150.12

9. If Defendants had fully performed their obligations pursuant to the April 5, 2004 Project
Consulting Agreement, Plaintiff would have been entitled to a payment of $1,352.700.00.

3. The April 5,2004 Project Consulting Agreement provides in Paragraph 5 that “Owner
agrees that the damages and lost profits Consultant would suffer by reason of its termination of
this Agreement are substantial and difficult to calculate, but that the sums outlined above
represent a reasonable estimate of such damages that Consultant would suffer”.

4. The damages assessed in Paragraph 5(a) and 5(c} of the April 5, 2004 Project Consulting
Agreement are clear and unambiguous. Such damages reflect a good-faith effort to estimate in
advance the actual damage from the breach of said Agreement. Such damages are valid and
enforceable as liquidated damages.



5. The damages assessed in Paragraph 5(b) and 5(d) of the April 5, 2004 Project
Consulting do not bear a logical relationship to any actual losses suffered by Plaintiff as a result
of a breach of the Agreement.

6. Plaintiff has provided no credible explanation of why the assessment of damages
provided for in Paragraph 5(b) and 5(d) represents a reasonable estimate of the loss actually
experienced. The Plaintiff has failed to present evidence of any calculation performed when the
Agreement was prepared to validate the formula. Plaintiff has failed to demonstrate a good faith
effort to estimate in advance the actual damage would probably ensue from a breach.

- 7. The formula providing for a calculation of damages as set out in Paragraphs 5(b) and
5(d) does not yield a reasonable forecast of probable loss, and is not enforceable as liquidated
damages. Said formula is an invalid penalty

Based upon the foregoing Further Findings of Fact and Conclusions of Law, the undersigned
enters the following

CONCLUSIONS OF LAW

1. The April 5, 2004 Project Consulting Agreement is a valid and enforceable contract
between the Plaintiff Essa Commercial Real Estate, Inc. and the Defendants Fred Rubenstein and
Jeff Rubenstein.

2. The Defendants breached the April 5, 2004 Project Consulting Agreement

3. The existence of a valid written agreement between the parties precludes the Plaintiff’s
claim for unjust enrichment.

4. The conduct of the Defendants in breaching the contract with the Plaintiff does not, as a
matter of law, constitute fraud. :

5. The conduct of the Defendants in breaching the contract with the Plaintiff does not, asa’
matter of law, constitute unfair and deceptive trade practices.

6. The Defendants’ obligations under the April 5, 2004 Project Consulting Agreement
were not excused due to impossibility of performance.

7. The Defendants’ obligations under the April 5, 2004 Project Consulting Agreement
were not excused due to frustration of purpose.

8. The Agreement between the Plaintiff and the Defendants was not abandoned.

9. Defendants have failed to show fraud in the inducement of the Agreement.



10. The amount which Plaintiff seeks to recover pursuant to Paragraph 5(a) and 5(d) of the
April 5, 2004 Project Consulting Agreement is valid and enforceable as liquidated damages.

11. The amount which Plaintiff seeks to recover pursuant to Paragraph 5(b) and 5(d) of the
April 5,2004 Project Consulting Agreement is a penalty and is invalid and unenforceable.

Now, therefore, it is

AWARDED AND DECREED

1. There exists an actual and justiciable controversy between Plaintiff Essa Commercial
Real Estate, Inc. and the Defendants Fred Rubenstein and J eff Rubenstein relating to: (1) Which
parties are bound by the April 5, 2004 Project Consulting Agreement and (2) the respective
rights and obligations of the parties under said Agreement.

2. Itis hereby declared and decreed that Plaintiff Essa Commercial Real Estate, Inc. and
the Defendants Fred Rubenstein and Jeff Rubenstein are bound by the terms of the April 5, 2004
Project Consulting Agreement.

3. Itis hereby declared and decreed that the Defendants have breached the terms of said
Agreement,

4. The Plaintiff shall have and recover of the Defendants Fred Rubenstein and Jeff
Rubenstein, jointly and severally, the sum of $324,648.00 as liquidated damages for breach of
contract pursuant to Paragraph 5(a) of the April 5, 2004 Project Consulting Agreement.

5 The Plaintiff shall have and recover of the Defendants Fred Rubenstein and Jeff
Rubenstein, jointly and severally, the sum of $403.83 as liquidated damages pursuant to
Paragraph 5(c) of the April 5, 2004 Project Consulting Agreement.

6. The compensation and expenses of the arbitrator shall be bome by the parties as
required by the provisions of the A;bitration Agreement entered into between the parties.

7. This Award is in full satisfaction of all claims submitted to the Arbitrator. All claims
not expressly granted herein are hereby denied.

This the 2nd day of August, 2006.

Peter M. McHugh \
Arbitrator




'CERTIFICATE OF SERVICE

This is to certify that 1 have this day served counsel for all parties with a copy of the
foregoing AWARD by depositing a copy of the same in the United States Mail in a properly
addressed envelope with adequate postage thereon, in the manner prescribed by Rule 5 of the
North Carolina Rules of Civil Procedure, addressed as follows:

Amiel J. Rossabi, Esq.

Forman Rossabi Black, P.A.

Post Office Box 41027

Greensboro, North Carolina 27404-1027

Mack Sperling, Esq.

Brooks, Pierce, McLendon, Humphrey & Leonard, L.L.P.
Post Office Box 26000

Greensboro, North Carolina 27420-6000

@m Wedl

ARBITRATOR

This the 2nd day of August, 2006.
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FIVE TREES, LLC, .y R’) )
’ )
Plaintiff, )
}
vE. ) ORDER
, )
®SSA COMMERCIAL REAL ESTATE, )
INC. and CARL ESS3, )
)
pefendante. )

PHIS MATTER came on for hearing before the undersigned
during the August 29, 2005 civil session of Superior Court of
Guilford County {(Greensboro), on the defendant's motlon to stay
action and compel arbitration. The Court extended the session
and took the motion under advisement, to which the parties
agreed. '

This actlion was commenced on March 23, 2005. It arises out
of the acgquisition and efforts to develop real property located
on and nesr Battleground Avenue, in Greensboro. The Second
Amended Complaint alleges eight claims for relief:

Claim

I peclaratory judgment that 1o contract exists
petween Essa Commercial Real Estate, Inc. (ECRE)
and Five Trees, LLC (Five Trees).

T ECRE's breach of a contract that obligates ECRE
to perform duties including "finding leases for
the proposed development, assisting in obtaining

financing, and securing cominitments from a
builder and an architect . . L

. ITL Declaratory judgment that a contractual provision
;i purporting to require payment to ECRE of &

termination fee is unenforceable as a penalty or
forfeiture.

Yisfos-.. PR
A - N A -
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v "Money Owed" on account of ECRE's overbilling for
services and expenses.

v *Unjust Enrichment” for ECRE's overbilling for
services and expenses.
- VI Rescission of agreements for fraud in the
inducement.,
ViT "Money Owed" for rents collected from tenants.

VIIT conversion by ECRE of Five Trees money held in

trust.
IX "Money Owed" for ECRE's payment of its legal
expenses with Five Trees' money.
X Breach of Fiduciary puty by BECRE and Carl Essa
(Mr. Essa).

claims II, I1I, V and VI are alleged in the alternative to Claim
1. :

Discussion

ECRE has moved to stay litigation in this action and for an
order compelling arbitration.! ECRE has instituted a separate
action ("Esgsa commercial Real Estate, Inc. vs.. Fred Rubenstein
and Jeff Rubenstein,” 05 CRS 7847-Guilford). purportedly
pursuant to N.C.G.S. § 1-569.7, seeking an order directing Fred
pubenstein and Jeff Rubenstein (collectively, the Rubensieins)
+o arbitrate "the issues petween the parties as provided in the
Project Consulting Agreement.” '

Five Trees defends against the motion in this case on
various grounds, including non-existence of an agreement to
arbitrate and waiver. The latter is based on FCRE's prior
attempt to cbtain a temporary restraining order or order of
attachment. Because the Court determines that ECRE has not

U phe motion appears to invoke an agrmement Lo arbitrate contained in a

_ document sntitied "Project Consulting Agreement® dated April 5, 2004 {the
ApFil 5, 2004 PCA), which the ECRE contends is a wpodificatlon” of the
NcArember 4, 2003 PCR. The moticen further apeks an order compelling
#hbitration of disputes ander both of these agreements, and a "Listing
Agreement of property for Lease” gated November 4, 2003 (the Listing
Agreement}, ob grounds that any digputes under #he November 4, 2003 PCA and
the Listing Agreement narige[ ] out of ox reiatel ] to the [Aprll 5, 2004
pcn. " Motlon to Compel arbitration, p. 3, para. 8.

2
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shown existence of an agreement to arbitrate to which Five Trees
is bound, the Court finds it unnecessary to consider other
grounds. :

With respect to ECRE's motion in this action, "{tlhe
question of whether a disputeé is subject to arbitration is an
issue for judicial determination. . . This determination
involves a two-step analysis requiring the trial court to
tagcertain both (1) whether the parties had a valid agreement to
arbitrate, and also (2) whether "the specific dispute falls
within the substantiye scope of that agreement."'" See Revels
v. Miss Bmerica Org., 165 N.C.App. 181, 188, 599 S.E.2d 54, 59,
discr. review denied, 359 N.C. 191, 605 8.BE.2d 15% {2004y, The
purden is on the movant. Id.

Tt is undisputed that the only agreement to arbitrate is
contained in the Rpril 3, 2004 PCA, and that Five Trees is not a
signatory to that agreement. Under circumstances in which a
nonsignatory has enjoyed or attempts to enjoy the beneflts of 2
contract containing an arbitration provision, courts have bound
them to the arbitration provision on the basis of equitable
estoppel., BSee Tnternational Paper Co. V. Schwabedissen &
Anlagen GMBH, 206 F.3d 411, 718 (4ch cir. 2000). The
International Paper case involved the Federal Arbitration Act
(FAR) . The Court of Bppeals cited it for the same proposition
in LSB Fin. Serv., Inc. V. Harrison, 144 W.C.App. 542, 548-49,
548 S.E.2d B74, 579 {2001), also an FAR case.

More recently, the Court of Appeals guoted International
paper for that proposition: "{Al nonslgnatary ig estopped from
refusing to comply with an arbitration clause 'when it [is
seeking or] receives a "direct benefit" from a contract
containing an arbitration clause.'" See Ellen v. &. C. Schultes

_of Md., iInc., N.C.App. __, 615 S.E.2d 729, ___ 205
N.C.App., Lexis 1425, * (pug., 2, 2005). In Ellen, the Court
affirmed denial of a motion to compel arbitration, finding that
it is not encugh for estoppel to operate that the contract
containing the arbitration clause forms part of the "factual
foundation" for the nonsignatory's claims, distinguishing
International Paper because there the nonsignatories’ Yantire
case”" hinged on the contract. Id. at *12.

ﬁ’ Considering this discussion, the Court makes further
findings and conclusions, as follows:

¥

1. in this case, Five Trees claims {(other than Claim I}
clearly arise out of gome pusiness relationship with ECRE, but

'3
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it is not clear that these claims arise out of the Bpril S, 2004
PCA, the November 4, 2003 PCA, the Listing Agreement o s0ME
other contract implied in fact or Law.

2. ECRE's arguments that yhe ppril 5. 2004 BCA is a
modification of the November 3, 2003 pCA is not persuasive. The
former is, if anything, & new agreement or novation.

3. The argument that any dispute under any agreement
other than the April S, 2004 PCA is subject to its terms, is
also not persuasive.

4. None of Five Trees' claims is peculiar to the April 5,
2004 PCA. Indeed, ECRE's responsibilities under that agreement
and the November 4, 2003 PCA are essentially identical.

5, The situation presented here is analogous to that in
g}len, which the Court of Appeals found insufficient to show an
estoppel to deny application of the arbitration clause.

6. FCRE has failed to show that the agreement to
arbitrate in the april 5, 2004 applies, and it is unnecessary to
address the guestion of t+he scope of the agreement.

NOW, THEREFORE, IT 18 ORDERED that ECRE's motion to stay
and to compel arbitration is denied.

This '2 gay of Septenber, 2005,

e
Lind#ay R. DaVng;fk'
ge

Superior Court J

)

4
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STATE OF NORTH CAROLINA

ARBITRATION PROCEEDING
GUILFORD COUNTY

ESSA COMMERCIAL REAL
ESTATE, INC.

Plaintiff,
COMPLAINT

V.

FRED RUBENSTEIN and JEFF
RUBENSTEIN,

R N i i i

Defendants.

Plaintiff Essa Commercial Real Estate, Inc., by and through its undersigned counsel,
asserts for its Complaint agaa:nst Fred Rubenstein and Jeff Rubenstein (collectively referred to as
“the Rubensteins™) as follows:

1. Plaintiff Fssa Commercial Real Estate, Inc. (“Plaintiff” or “ECRE”) is a
corporation organized and existing under the laws of the State of North Carolina and operating
with its principal place of business in Guilford County.

2. Upon information and belief, Fred Rubenstein is a citizen and resident of Guilford
County, North Carolina.

3. Upon information and belief, Jeff Rubenstein is a citizen and resident of Guilford
County, North Carolina.

4. Tn or about the fall of 2003, Fred Rubenstein and his wife, Susan Rubenstein,
approached ECRE and requested ECRE’s assistance in the construction, development and
management of a retail shopping center to be located on Battleground Avenue in Greensboro,

North Carolina (the “Project”).




5. Fred Rubenstein represented to ECRE that he and his family had the financial
ability to conduct such an undertaking, but that they required ECRE’s knowledge and expertise.

6. On November 4, 2003, BCRE and Fred Rubenstein entered into a Project
Consulting Agreement (“Project Agreement”) whereby ECRE agreed to act as the exclusive
project consult.ant until completion of the Project, which was estimated to be December 30,
2005.

7. On November 4, 2003, ECRE and Fred Rubenstein also entered into a Listing
Agreement of Property for Lease (“Listing Agreement”) in which Fred Rubenstein granted
BCRE the exclusive right to lease the Property and otherwis;e act as his agent until April 30,
2011.

8. Thereafter, ECRE began to provide valuable services towards the completion and
success of the Project.

9. The Listing Agreement and Project Agreement were subsequently modified on
April 5, 2004, and signed by Fred and Jeff Rubenstein (copies of the Modified Agreements are
attached hereto as Exhibits A and B, respectively).

10.  Tn or about the summer of 2004, the Rubensteins admitted to ECRE that they
were struggling to meet the financial requirements of the Project and the Modified Agreements.

11.  As a result of the financial condition of the Rubensteins and at their specific
request, ECRE, throughout the summer and into the fall, prepared detailed packages and met
with prospective investors regarding the Project, including, but not limited to Keith Candiotfi
(“Candiotti”) and Mark Walker (“Walker”).

' 12.  Both Candiotti and Walker represented to ECRE that they had the financial ability
to undertake and complete the Project and to fulfill the terms of the Modified Agreements.

2



13.  Upon information and belief, on or about November 5, 2004, the Rubensteins,
Candiotti and Walker formed Five Trees.

14.  After the incorporation of Five Trees, the Rubensteins represented to ECRE that
they had transferred their interest in the Battleground properties, the Project and the Modified
Agreements to Five Trees, although the Rubensteins continued thereafter to remain active in the
Proj ec‘lc.

15.  In late 2004, Five Trees, the Rubensteins and ECRE negotiated and made further
changes to the Modified Project Agreement (a copy of which is attached hereto as Exhibit C).
(Hereinafter, the documents attached hereto as Exhibits A-C shall be referred to collectively as
the Agreements.)

16.  Thereafter, ECRE continued, at the request of Five Trees and the Rubensteins, to
provide valuable services pursuant to the Agreements.

17.  Five Trees and the Rubensteins accepted the benefits of ECRE’s services and
made some payments to ECRE pursuant to the Agreements.

18. As the work on the Project proceeded, Five Trees and the Rubensteins ceased
making payments to ECRE for its services, although they acquired the benefits of ECRE’s
services.

19.  Upon information and belief, Five Trees and the Rubensteins began to devise a
way to use all of the valuable services (for which they had not yet fully paid), and sought to
eliminate ECRE from the Project so that they could keep all of the profits for themselves and

avoid payments to ECRE.



20.  On or about February 14, 2005, ECRE ceased working on the Project due to the
failure and refusal of Five Trees and the Rubensteins to pay money owed pursuant to the
Agreements and for services rendered in connection with the Project.

FIRST CLAIM FOR RELIEF
(Declaratory Judgment)

21.  The allegations set forth in Paragraphs 1 through 20" of this Complaint are
realleged and incorporated herein as if fully set out. |

22.  Upon information and belief, the Rubensteins contend that they assigned any and
all rights and obligations they had pursuant to the Agreements with ECRE to Five Trees.

23.  Upon information and belief, Five Trees denies that it assumed the Agreements or
that it received benefits pursuant to the Agreements from ECRE; moreover, ECRE contends that
the Rubensteins remain liable under the agreements.

24,  Within the meaning of the provisions of the Uniform Declaratory JTudgment Act,
as the same exists in the State of North Carolina, N.C. Gen. Stat. §1-253 et seg., there exists an
actual controversy between ECRE and the Rubensteins relating to: (1) which parties are bound
by the Agreements and (2) the respective rights and obligations of the parties under the
Agreements.

25.  ECRE secks a declaratory judgment which declares and decrees that: (a) the
Rubensteins are bound by the terms of the Agreements; (b) the Rubensteins have breached the
terms of the Agreements; and (c) ECRE is in compliance with the terms and conditions of the

Agreements.



SECOND CLATM FOR RELIEF
(Breach of Contract)

26.  The allegations set forth in Paragraphs 1 through 25 of this Complaint are
realleged and incorporated herein as if fully set out.

27.  As alleged herein, the Rubensteins breached the Agreements with ECRE by,
among other things: (2) wrongfully and prematurely terminating the Agreements; and (b) failing
to pay ECRE monies owed for services rendered.

28.  As aresult of the Rubensteins® breach of contract, ECRE has suffered damages in
excess of Ten Thousand Dollars ($10,000.00) and is entitled to recover such damages from the
Rubensteins.

THIRD CLAIM FOR RELIEF
{(Unjust Enrichment)

29.  The allegations set forth in Paragraphs 1 through. 28 of this Complaint are
realleged and incorporated herein as if fully set out.

30. As alleged herein, ECRE has performed services for the benefit of the
Rubensteins pursuant to and in addition to those set out in the Agreements.

31.  In performing such services, ECRE conferred a non-gratuitous benefit upon the
Rubensteins.

32.  The Rubensteins consciously accepted said benefits from ECRE, but have failed
to pay or reimburse ECRE for said benefits and services.

33.  As aresult, the Rubensteins have been unjustly enriched, and ECRE is entitled to

recover from the Rubensteins an amount in excess of Ten Thousand Dollars ($10,000.00).



FOURTH CLAIM FOR RELIEF
(Eraud)

34.  The allegations set forth in Paragraphs 1 through 33 of this Complaint are
realleged and incotporated herein as if fully set out.

35, The Rubensteins deceived ECRE by means of false representations of material
facts, concealment of material facts, or both (herein collectively called “misrepresentations”).

36. Among other things, the Rubensteins falsely represented to ECRE that:

a. They had the financial ability to undertake the Project;

b.  ECRE would be the exclusive listing and managing agent for the Project;

c. They would enter into additional development projects with ECRE if
ECRE would handle the Battleground Project;

d. They had contacts in the retail and development businesses; and

e. They had assigned their rights and obligations under the Agreements to
Five Trees, who would fulfill the terms of the Agreements and make
payment to ECRE for its services.

37. The misrepresentations made by the Rubensteins were reasonably calculated to
deceive ECRE, and the Rubensteins infended to deceive ECRE or ma&e such representations
with reckless indifference as to their truth.

38,  ECRE reasonably relied upon the false representations made by the Rubensteins
and was, in fact, deceived by the representations of the Rubensteins.

39.  ECRE could not have learned of the fraud of the Rubénsteins with due diligence.

40, ECRE suffered damages and continue to suffer damages as a r.esult of the fraud of

the Rubensteins.



41.  As a result of the fraud of the Rubensteins, ECRE has suffered damages in excess
of Ten Thousand Dollars ($10,000.00).

42, The actions of the Rubensteins as alleged herein were fraudulent and willful and
wanton, and, therefore, ECRE is entitled to recover punitive damages from the Rubensteins.

FIFTH CLAIM FOR RELIEF
(Unfair and Deceptive Trade Practices)

43. The allegations set forth in Paragraphs 1 through 42 of this Complaint are
realleged and incorporated herein as if fully set out.

44.  The acts of the Rubensteins in the course of this transaction constitute unfair or
deceptive acts or practices in or affecting commerce, in violation of N.C. Gen. Stat. § 75-1.1.

45. As a proximate result of the unfair or deceptive acts and practices of the
Rubensteins, ECRE has suffered damages in excess of Ten Thousand Dollars ($10,000.00.

| 46.  BCRE prays, pursuant to N.C. Gen. Stat. § 75-16, that any damages awarded by
the Arbitrator be trebled.

41.  Pursuant to N.C. Gen. Stat. § 75-16.1, ECRE prays for an award of attorney’s fees
upon the finding by the Arbitrator that the actions of the Rubensteins constituted an unfair and
deceptive trade practice.

WHEREFORE, ECRE prays that:

1. The Arbitrator enter a declaratory judgment pursuant to the provisions of the
Uniform Declaratory Judgment Act, as the same exists in North Carolina, which
declares and decrees that: (a) the Rubensteins are bound by the terms of the
Agreements; (b) the Rubensteins have breached the terms of the Agreements; and

(¢) ECRE is in compliance with the terms and conditions of the Agreements;



2. ECRE recover actual damages in an amount in excess of $10,000.00 from the
Rubensteins, jointly and severally;

3. ECRE recover punitive damages in an amount in excess of $10,000 from the
Rubensteins, jointly and severally;

4. That any damages awarded pursuant to Chapter 75 be trebled;

5. The costs of this action, including reasonable attorneys” fees as allowed by law,
be taxed against the Rubensteins;

6. The Arbitrator grant ECRE such other and further _relief as he deems just and
proper.

This the 57’!3 day of December, 2005. —

./"M‘w }

~ /——_7
A

el T .bRossabi

é’*f[f M“H}U[’y p/—P

Emily ¥. Meister 7
Attorneys for Essa Commercial Real Estate, Inc.

OF COUNSEL:

FORMAN ROSSABIBLACK, P.A.
3623 North Elm Street, Suite 200

Post Office Box 41027

Greensboro, North Carolina 27404-1027
Telephone: (336) 378-1899



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing COMPLAINT was duly
served upon all parties listed below in accordance with the provisions of Rule 5 of the North
Carolina Rules of Civil Procedure by: (1) facsimile transmission; and (2) depositing it in the
United States Mail, first-class postage prepaid, addressed as follows:

Mack Sperling, Esq.

BROOKS PIERCE MCLENDON
HUMPHREY & LEONARD

Post Office Box 26000

Greensboro, North Carolina 27420

Facsimile: 378-1001

The Honorable Peter McHugh
915 Country Club Drive
Reidsville, North Carolina 27320
Facsimile: 361-9569

(‘h .
This thed AN _day of December, 2005.

D

Amiel J. Rossabi




LISTING AGREEMENT OF PROPERTY FOR LEASE

ot

This Eisting Agreement of Progerty for Lease is made this day of April 2004

by and between Es¢a Commercial Real Estate, Inc,
(Nan‘ze of Firm)

("Listing Ageney")

and ("Landlord™).

In consideration of Listing Agency's agreement to list the following deseribed property, hereinafter known as "Propesty” for Lease and tc use jts efforts to
find a Lessee, the undersigned Landlord agrees with Listing Agency as follows:’ :

1. EXCLUSIVE RIGET TO LEASE, Fora period extending until midnight on December 30th , 2020
Listing Agency shall have the exclusive right to Lease the Property as agent of Landlord at the rate and on the termd set forth below, or upon such other

terms as may be agreed upon in writing by Landlord with any Tenant.

2. BROKER COOPERATION/AGENCY RELATIONSHIPS. Listing Agency has advised Landiordof Listing Agehcy's general company policy
regerding cooperating with Subagents, Tenant's Agents or Dual Agents. Landlord has received and read the "Working with Real Estate Agents” publication,

and agrees to authorize the Listing Agency to.compensate {subject to paragraphs 7.b. (i¥} and 7:b. (v} and cooperate with the foilow"ing:
(CHECK ALL APFLICABLE AGENCIES)

B  Subagents representing only the Landlord
B Tenant Agents repiesenting only the Tenant

N M Landlord authorizes Listing Agency to act as a Dual Agent reprebenting both the Landlord and the Tenant in the same transaction,
{When Dual Agency ocouts, » separate agreement will be executed.)

Listing Agency sgrees ‘o inquire of all agents at the: time of initizl contact as Lo their agency status. A writlen disclosure of agency shall be provided to
Landiord in conneetion with the presentation of any contract pursuant to this Ligting Agreement. :

3, . PROPERTY: (Address): 2410, 2414, 2420, 2448, 2450, 2500, 2504 Battleground Avenue, & 2605, 2608 A&B Branchwood Dr.

All Parcels are Jocated in Oreensboro, North Caroling; Guitford Countyl ' * and 2801 Lawndale Drivt
(Légﬂl Descr[ptiom’Dggcr]pﬂo—n} 2410, 2414, 2420, 2448, 2450, 2500, 2504 Battleground/ﬁvanﬂe, & 2605, 2606 A&B -

Branchwgod Dr., and 2801 Lawndale Drive: Afl Parcels are focafed Inf Sresnsboro, North Carofina; Guilford County

P See attached Exhibit A for legal description/description of premiges.
4 LEASING GUIDELINES:
Rentatmﬁe;iétermkledmmlﬂmmmm— Possession Deliveﬁsda_fl_ﬁerﬁficafn pf Oncupancy.
Taxes Paid By Jenant . Other Terms baged on friple net leases

nsurance Paid By Imant“
Utilities Paid ByTenant

Maintenance Paid By Tenant



SIGNS: You [ may [J may not place & sign on the Property. Landlord agrees to remove all other signe.

ADVERTISING: You 54 may £ may not advertise the Propefty.

DATA BASB LISTING: This listing ﬁ may be [] may notbe entered in avaifable database listings. -

MARKETING EXPENSE: In the event that the Property does not lease during the term of this Agreement, Landlord shail nonetheless be obligated

to reimburse Listing Apency for actusl expenses tnourred in marketing the Property up to the amount of ¥ actial cost

5. SPRECIAL PROVISLONS (2n addendum, if attached, is incorperated herein by reference):

If there s a co-brokerage agency Ihvolved, then the Landiord agregs fo pay the co-brokerage agency 4% of the gross value of
the lease in full at rent commencement and occupancy, and (he Lisfing Agency. in & co-brokerage fransaction to be p:ald 4% c';f
the gross vaule of the legse over the fime of the Iease.as stafed in section 7 of this 'sgreemenf: if non cowb',rokar Invohlged ses #7

6. COOPERATION WITH LISTING AGENCY!

a. EXCLUSIVE'RIGHTS: Landlord agrees to cooperate with Listing Agency (or agents acting for of through it) to facilitete the leasing of the’
Ptoperty. The Property may be shown only by appointment made by or through Listing Agency. Landlord shali refer to Listing Agency all inquiries or offers
it ey receive regarding this Property, Landlord agrees to cooperate with Listing Agency in bringing about a lease or sublease of the Propcsty,' to furnish
Listing Agency with a copy of any lease or master leage affectibyg the Property and fo immediately refer to Listing Agency all inquiries Iby anyone interested
in the Property. All negotiations shall be conducted through Listing Agency. Listing Agency shall be identified as the contact firm with ali state and local
economic development agencies being notified of the Property's availability. »

b. SERVICES: No mana‘gement services, repair services, collection sorvices, notices, legal services or tax services shall be implied 25 being provided
by the Listing Agency by \‘.hig agreement. In the event that the Listing Agency does procure any of these services at the request of the Landlord, it is understood
and egreed that Listing Agency shall only be eoting in the cepacity of procures for the Landlord and skall acerue no liabilify of responsibility in connection wifh
any services 5o obtained on behaif of Landlord. This exclusion of liability and responsibility shalk not apply in the event that Listing Agency directly contracts

with Landlord to provide any soch service.

¢ LATER LEASE TO PROSEECT: If within ___ 365 days after the expiration of the exclisive listing period Landlord shall diréctii( or
‘indirectly lease or agree to [ease the Property toa party to whom Listing Agency (or any other agent acting for or through Listing Agency) has communicated
concerning the Property during this exclusive period, Landlord shall pay Listing Agency the same commission to which it would have besn entitied had the
lease been made during the exclusive listing period; provided, that names of prospects are delivered ot postmarked to the Landlord within 60 days
after the expiration of the exclusive listing period. In the event the subject Property is exclusively listed for lease or sale with another agency after the expira-
tion of this agreement and a registered prospeet jeases, options or contracts to purchase or Tease the Property within __A65 _days of the expiration of this
agreement, then the Landlord shall pey to the Listing Agency __100 % of the commission provided for in Paragraph 7 below. It is not Listing Agency's
infention to hereby obligate Landiord to pay two commissions; Landlord should insure that any prospects registered pursuant to this subparagraph are

excluded from any subsequent listing agreement.

T COMIMISSIONS: The emount, format or rate of real esiate tommissions is not fixed by law. Commissions are set by cath broker individually and

may be negotiable between préhcipai and broket.

g, Lerse or subleaye Commissions!

H Cemmissioné shall be earned on execution of a lease by Landiord and 2 Tenant in accordence with the following rateg (afl commissions and fees

paid as a resuit of & fease or sublease being executed shalf be leasing fees oniy):

{complete each option which might apply)

months in which rent is to be paid, 'plus

(1) 9, of the total base rente]l {including common ares fees) for the first
%% of the total bage rental (including common ared. fees) for the rermainder of the term, payable in full upon execution of & lease by Landlord and

et

Teneant; or

{2) Commissions paid over the term of the Lease: In the event the.Listing Agéncy elects to cuilect a leasing or subleasing fee oI commigsion over
the térm of the lease, or sublease, the fee shall be paid with ten (10) days of the receipt of cach Lease payment by the Fandlord during the base term and any
options, renewels, extenslons and expansions, The Jeasing or subleasing fee or. commission shall be caloulaled based wpon B ... % of ali dollars
collected from the Tenant including but not limiled 1o lezse payments, late fees, taxes, insurance, return check charges end common area fees or
§ per colléction period, whichever js more.



b General Cemmissions Provisions:

(i} Option{s) or Ripht(s) of First Refusal to Renew, Extend Lease or Occupy Additional Space: If & Lease for which & commission is payable
herennder contains (1) an option{s) or right(s) of first refusal fe renew oF extend, and a lease term(s) Is fenewed or extended, whether strictly in accordance
with the terms of such option(s) or rlght(s) or ctherwise andfor (2) an option(s) of tight(s) of first refusal to expand, and & Tenant occupies additional space,
" whether strictly in accordance with the terms of such pption{s) or right(s) or otherwise, then Landlord shall:

B pay a commission in accordance with Paragraph 7.a.(i), caleulated at the commission rate applicable hereunder to the years of the leass in which the

additicnal bage rental is payable or,

{3 pay=commission of oo % of the additional base rental to be paid on the additional base rental to be paid, said Commission shail be sarned
and payable at the time the extended term commences or the additional space is oocupied, as applicable.

(i) Purcheee of Property by Tenant: [f a Tenant under a lease for which a commission s payah'le hereunder, ifs SuUcCessors OF sssigns, or any

agent, officer, employee 0f sharehelder of a Tenant purchases the Property, whether strictly in accordance with the terms of sny option, right of first refusal,
similer right or otherwise during {a) the tesm of the lease, (b) any extension thereof; or (c) within 180 days after the expiration thereof, then 2 sales .
commission shall be caleulated and paid in accordance with the-provisions of Paragraph 12. .

(lii} Percentage Rent: ifa lease for which 2 qommission is payabie hereunder contains 2 percentzge rent clause, Landiord shell pay & commission
on the percentage rent payable by the Tenant at the commission rule applicable to the period of the lesse term for which lhe percentage remt is payable. This

commission shall be payable within fifteen (15) deys after receipt of Tepant payment.

(iv} Listing Agency shall not be required te compensate of pay any commission to, either directly or indirecty; 2 Terant (or principal, officer,
director, partner, member or substantial shareholder thereof) who secks to be compensated or paid a commission in connestion with any transaction with

Landiord putsuant to this agresment.

(v} If Listing Agency shall have worked direptly with a Tenant in connection with the Property, either as a client or a customer, and such
relationship Is evidenced in writing (either by an Agency Disclosure - NCAR Form 510 or substantialiy simifar registration document), then Listing Agency shall

not be permitted to compensate or pay any commission to another real estate agent {not associated with Listing. Agency)in connection with any transaction
pursuant to- this agreement, which sransaction involves said Tenant so registered; provided however, Listing Agency shall be permitted to compensate a
eooperating agency who is the procuring cause of such a transaction.

(vi) Intheevent Landlord fails to make payments withiz the iime limits set forth-herein, then the delinquent amount shall bear interest from the
date due until paid at the maximum rase permitted in the state in which the office of the Listing Agency Is located. If Listing Agency is required to institute
legal action (including arbitration) apainst Landlord relating to this or any agreement of which it is a part, Listing Agency shall be entitled to reasonable
attorney's fees and costs,

{¥ii) inthecvent Fandlord sells or otherwise disposes of it interest in Lthé Property, i andiord shail remain fiable for paymenat of the commissions
provided forin this and any other agreement of which it is = part, incheding, without limitation, the commission obligations set forth in Paragraph 7.a., unless
the purchasef or transferee assumes Il of such sbligations in writing and Listing Agency agrees i writing to such assumption.

(viii} The term #} andlord™ a¢ used herein shail be deemed to include, but not be limited to, the owner of the Property, a party under confract to
acquire the Property, 2 Tenant under a ground lease and & Tenant of the Property wishing to effect a sublease, lease assignment, of lease cancellation. The
term “Tenant” as used herein shali be deeraed to include, but not be fimited to any subtenant, or assignee of a Tenant, and the term “loage" shall be deeined
to include but not be limited to 2 sublease or lease assignment. - '

8 . REPRESENTATIONS: Landlord represents and warrants to Listing Agency that it has the right to offer the Property for lease and furthet
represents and werraats that it has the right and suthozity to exscule and deliver such instruments as may be necessary to effectuate any transaction

“sontemplated hereby.

S. ENVIRONMENTAL MATTERS: Landlord, digectiy_ ot through whotn a ¢laim may be made by any other patty or parties against the Listing
Agency shall indemnify, defend and hold harmiess the Listing Agency, its agents and employees from amy loss, liability, damage, cost or expense, including
without limitstion, reasonable lepel, accounting, sonsulting, enginedring, court costs and other expenses tefated: to the p:eéence‘ of storage tanks or the pres-
ence or release of hazardous substances, which are defined as those substances, materials, and wastes, igcluding but not limited to, those substances
materiais and wastes listed in the United States Départment of Trensportation Hazardous Materials Table (490 CFR 172,101) or by the Eaviromnental
Protection Agency as hazardous substances (40 CFR Part 302) and smendments thereto, or such substances, mate;ials and wastes which are or become
reguiated under any applicable local, stete or feders] law, incinding, without limitation, any material, waste ot substanse which is (i) petroleurn, {(ii) asbestol
ity pelychlorinated. biphenyl, (iv) designated as & “hazerdous substance” pursuant to Section 311 of the Clean Water Act, 33 U.5.C, Sec.1251, ot ser
(33 U.8.C. Sec. 1321) or listed pursuant to Sectien 307 of the Ciean Water Act (33 U.S.C, Sec. 13 17), (v) defined a5 2 "hazardous waste” pursuant to Sectior
1004 of the Resource Conservation and Recovery Act, 42 U.8.C Sec, 6901, etsed,., (42 U.8.C. Bec, 5303) or (vi) defined as 2 "hazardous substance” pursuar
‘to Section 101 of the Comprehensive Environmentai Response, Compensati.on, and Lizbility Act, 42 U.S.C. Sec, 9501, -gt seq, (42 U.8.C. Sec. 9601).




.10, BANKRUPTCY! In the event that the Fropesty comes under the jurisdiction of 2 bankruptey court, Landiord shall immediately notify the Listing
Agency of the same and, if Landlord is the subject of bankruploy, shall promptty take all steps necessery to obtain court approval of Listing Agency's
appointment fo sell or lease the Property, unless Listing Agency shell elect to terminate this Agreement upon said notice.

1. INDEMNIFICATION: Landlord represents and warrants that the information set forth herein and any other information as may be furnished
by the Landlord is cotrsct to the best of Landtord's knowledps; Listing Agency shall have no gbligation, or responsibility for checking or verifying any such
information. Further, Landiord a‘grees to indemnify Listing Agenoy for any and 211 loss or damape sustained by Listing Agency asz result of Listing Agency's
or Landlord's furnishing such information 1o 2 tenant or anyone else.

1z, $ALE PROTECTION PROVISION: In the évent that the Property is sold during the teria hereof, and this agreement does not specify the
‘amount of such sale commissions, it is acknowledged that 2 commission shall be nonetheless earned upon execution of such sale agreement end payable in
ascordance with the terms of this agreement, The patties agree that the commission payable shall be B % of the gross gales price, including: =t
consideration received of recelvable, in whalever form, including but not Hmited to the sssumption or release of existing liabilities, but excluding rent
previcusly paid and credited against the pross sales price, which was subject ko a fental comrhission afxd hereunder,

13. PARTIES AND BENEFIT: This agreement shall binding upon and inure to the benefit of the partigs, their heirs; successors and assigns and their
personal representatives. Each signatory to this agreement represents and warrants that he or she has fuil authority to sign this agreement on behalf of the
party for whom he of she signs and that this agreement binds such party. This agresment containg the entire agreement of the parties and may not be modified

except in & writing signed by all of the parties bereto,

14, THE BROKER SHALL CONDUCT ALL HIS BROKERAGE ACTIVITIES IN REGARD TO THJS AGREEMENT WITHOUT

RESPECT TO THE RACE, COLOR, RELIGION, SEX, NATIONAL ORIGIN, HANDICAP OR FAMILIAL STATUS OF ANY. BUYER OR

PROSPECTIVE BUYER, SELLER OR PROSPECTIVE SELLER, TENANT OR PROSPECTIVE TENANT, LANDLORD OR PROSPECTIVE
 LANDLORD. '

. THIS DOCUMENT I8 A LEGAL DOCUMENT. EXECUTION OF THIS DOCUMENT HAS LEGAL CONSEQUENCBS THAT COULD BE
ENFORCEABLE IN. A COURT GF LAW. THE NORTH CAROLINA ASSOCIATION OF REALTORS® MAKES NO REPRESENTATIONS
CONCERNING THE LEGAL SUFFICIENCY, LEGAL EFFECT OR TAX CONSEQUENCES CF THIS DOCUMENT OR THE TRANSACTION TO
WHICH IT RELATES AND RECOMMENDS THAT YOU CONSULT YOUR ATTORNEY. ‘

LISTING AGENCY: i ‘ R Essy Commercial Real Estafe
) ’ (Name of Firm}

By: (SEAL)
LANDLORD: : ) . Catl Essa
Individual: Business Entity:
//:_ LD
A (SEAL)
(Name of Firm)
(SEAL) By: e (SEAL

Title:
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Gt

Nozth Carolina _ - Project Consulting Agreement

Guilford County

This Project Consulting Agreement is made and entered into as of the 5t day of
April, 2004 by and between Fred Rubenstein and Jeff Rubenstein (Owner), North
. Carolina residents and ESSA COMMERCIAL REAL ESTATE, INC. (Consultant), a
North Carolina corperation. ' -

RECITALS:

_ Owner wishes to construct buildings and prepare and develop Jand intoincome
producing property located at or adjacent to those properties known as 2410, 2414, 2420,
- 2448, 2450, 2500, 2504 Battleground Avenue, and 2605 Branchwood Drive, and 2606 A
& B Branchv\food Drive, and 2801 Lawndale Diive in Greensboro, Noith Carolina .
- (hereinafter, the “Property”). The Property is shown on the attached Exhibit A The
construction of buildings, preparation and development of land is hereinafter referred to
ag the “Project”. : ' c

" Consultant is familiar with development of improvements of the type iritended to

be developed by Owner, and Owner desires to engage Consultant as Owner’s exclusive
Consultant for the Project.

Now, therefore, for and in cousidefation of the mutdal covenants herein
contained, Owner and Consultant hereby.agree as follows:.

1. ENGAGEMENT.

Owner hereby engages Consultant, and Consultant hereby accepts siich
engagentent, as Owner’s exclusive Project consultant. Subject to th;‘e
conditions set forth in this Agreement, Qwher hereby. grants and delegates 10
Consultant the full authority-to perform, m Owner's name or otherwise on
behalf of Owner, all acts Consultant deems necessary or appropriatg to carry
out Consultant’s responsibilities under this Agreement. Consultantishall be an
independent contractor and 1ot an employee of Owner. -

». RESPONSIBILITIES OF CONSULTANT.

Counsultant shali have the responsibility to use his good faith best efforts to
accomplish the following on behalf of the Owner and otherwise advise and
constlt with the Owner relating to the following, all of which sliall be subject

to the final approval of Owner:



A. C_onéult with the architect designated by Owner on the design,
drawings, plans and specifications for the construction of the

improvements involved in the Project.

B. Assist the architect and contractor in obtaining all necessary:building
and use permits for the Project. '

C. Assist in the negotiation of the hid and/or pricing process with the
general contractor and subcontractors. o

D. Consult with the general contractor selected, subcontractors and
* architect in value engineering the Project so as to achieve cost
effective solutions.’ '

B. Assist the Owner in preparing cost and income “profornias” necessary
to secure bank financing. '
¥, Assist in the management of the construction process including -
construction draw requests, construction loan advances, lieniwaivers,

contractors’ retainage, construction completion, puiich list and
warranties. - S

3. RESPONSIBILITL’ES OF OWNER

In addition to the obligation to pay Consultant the consulting fee described
“below, Owier agiees to provide the services necessary to acquire and prepare
" the Land on which to construct the biiilding(s) and, thereaffer, to provide
Consultant with full mnformation relating to the Project andiOwner’s
objectives, constraints ahd requirements relating thereto, and to proyide such
reviews and approvals as are necessary for the orderly progress of
Consultant’s services hereunder and the development of the Project; Further,
Qwner agrees t0 entey into contracts with such architects, engineers;
‘contractors, inspectors aind others whose services are necessary ot appropriate
for the development and financing of the Projeet; and to indemnify Consultant
against all loss, damage and costs incurred by Consulfant in the performance -

" of his services hereunder (except as relates to acts of initentional wrengdoing
or gross negligence by Consultant), it being expressly agreed that the
development of the Project shall be the risk of the Owner rather than
Consultant. Owner uniderstands and agrees that it has read, understands, and
accepts the risks and contents of the attached Disclosuie staternentsiattached

to this agreement as Exhibit B.

4. COMPENSATION.

I consideration of the responsibilities accepted herein by Consultant, Owner
-agrees to pay to Consultant a consulting fee in the amount of $1,352,700.00



* (one million, three hundred fifty two thousand seven hundred dollés), such
amount to be paid in equal monthly installments beginning the earfier of May
1, 2004 or the date the General Confractor of the Project first bréakéj;- ground
and continuing until December 30, 2005.

In addition, Consultant shall be reimbursed by Owner no less frequgntly than
monthly for all expenses and ¢osts incurred by Consultant relating to his
. efforts to perform his responsibilities under this Agreement.

. TERM.

The term of this agreement shall commence o1 the date hereof and ghall
continue, unless earlier terminated as provided below, unti] the earlfer of
substantial completion of the Project, but in no event Jater than Degember 30,

2005.

Consultant shall have the option of terminating this Agreement by written
notice f6 Owner in any of the following events: (a) if Owner shall fail to
mnake any payment due hereuader tor Consultant; (b) if any other default under
this Agreement by Owner remains uncured by Owner for fifteen (15) days
after written notice thereof to Owner by Consultant; or (c)if the Owner
modifies the responsibilities of Consultant to the Project, without piior, written
congent of the Consultant. Upon a termination by Consultant pursuant to this
Paragraph, Owner shall pay to Consiiltant within five (5) days of suth _
termination by Consultant a fee of (2) $324,648.00 (three hundred tiventy four
thousand six hundred forty eight doltars) plus (b) a portion;of the cgnsulting
fee outlined in section 4.of this Agreément, calculated as follows: divide the
number of days that have elapsed from and after the date hgreof threugh and
ihcluding the date of notice of termination is sent or delivered by C nsultant
. by the nupiber of days between the date hereof and December 30, 2 005, and
" multiply that fraction times the total consulting fee plus (c) all expenses
incirred by Consultant and not previously reimbursed by Owner plus (d) the
remainder of the consulting fee not pi‘eviouslyf paid to Congultant. Qwner
agrees that the damages and lost profits Consultant would suffer byreason of
its termination of this Agreement are substantial and difficult to caléulate, but
that the sums outlined above represent a reasonable estimate of such damages

that Consultant would suffer.

Owner shall have the option to terminate this Agreement by writtenynotice to
Consultant if Consultant fails to comply with his obligations hereunder and
such failure.continues for a period 6f fifteen (15) days after Owner gIves
written notice of such failure fo Consultant. Upon a termination byiOwner
pursuant to this Paragraph, Owner shall pay to Consultant within fiye (5) days
of such termination by Owaer a fee of (a) $324,648.00 (thiree hundrgd twenty
four thousand six hundred forty eight dollars) plus {b) a portion of the
consulting fee outlined in section 4 of this Agreement, calculated as: follows:



divide the number of days that have elapsed from and afer the date (hereof
through and including the date of notice of termination is sent or delivered by
Owner by the number of days between the date nereof and Decembgr 30, .
2005, and multiply that fraction times the fotal consulting fee plusfc) all
expenses incurred by Consultant and not previously reimbursed by Owner

6. NOTICES

Notices under this Agreement shall be hand delivered or sent by cetfified mail
return receipt requested, addressed as follows: ' :

Cogsultant:- Essa Commercial Real Estate O_wner: c/o Fred Rubeu}stein
445 Dolley Madison Road, Suité 400 5900 Mary Hall Court
Greensboro, North Carolina 27410 Summerfield, NC 27455

"7. MISCELLANEOUS.

A. This Agreement shall be governed by North Carolina law and shiall be
binding upon the parties hereto, their heirs, successors and‘;p,e1n1itte§-assigns.
Neither party may assign its or his rights under this Agreement without prior
written consent of the other party.

B. Dispute Resolution: Any dispute or controversy that may arise between
the parties hereto concer. irig any transaction or the construction, pefformance
~ or bredch of this of afty other agreement between said parties, whetl-f:er entered
- into prior, on or subsequent to the date hereof] shall be detgrmined By an
arbitration to take place’in Guilford Cousity, North Carolina in- acoo'ﬁdance
with Article I, Chaptér 45A of the North Carolina General Statutes,ggand shall
be final and binding on all parties. Prior to either party making a dgmand for
arbitration; both parties shal} use their best efforts to mediate theit: dispute. if
such mediation does not resolve the dispute, the Owner and Consulﬁant will
each select one atbitrator, who skiall be a person licensed to, practicglaw in the
State of North Carolina; the two arbitrators selected will then selectﬁa third
arbitrator, who also will be a person licensed to practice law in the State of
North Carolina. The Owner and Contractor will each pay one half ¢f the cost
of the atbitrators: however, the arbitratofs will be authorized to awajd such
costs (and attorney’s fees) in favor of the prevailing party at the arbitration.

¢ This Agreement contains the entire understariding of the partiesjas to the
subject matter hereof and may not be modified except by written dogument

signed by both parties.



N WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed:
under seal the day and year first above written.

OWNER:- Fred Rub%}

EtéiR e tem
Date: f f/’7 {f

OWNER: Jeff Rubenste_;in
(SEAL)

CONSUL’I‘?/BSS ZMMERC}LAL REAL ESTATE rNc;
] (SEAL)
Carl Eés/ President . _

Date: M 3/ Z/‘wé"/
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Hxhibit B: Disclosures to Owner

THIS PROJECT IS SPECULATIVE AND INVOLVE SUBSTANTIAL RIR;

INCLUDING THE RISK THAT INVESTORS WILL LOSE THEIR ENTIRE
INVESTMENT. ACCORDINGLY, THIS PROJECT 15 SUITABLE:ONLY EOR
PERSONS OF SUBSTANTIAL MEANS WHO HAVE NO NEED FOR LIQUIDITY IN
THIS INVESTMENT AND WHO CAN AFFORD A TOTAL LOSS OF THIS
INVESTMENT.

“You should not construe the contents of this development plan as legal, tax or investment .
advice. You should consult your own counsel, accountants and business advisors as to the

Jegal, tax and business implications of the attaclied project

Certain statements in this Project may be “forward-looking statements’” that are:not based
on historical fasts and that reflect the current views and estimates of the Project;about
future economic circumstances and the future of the project. Such statements ifivolve
known and unknown risks and uncertainties, including the ability of Essa Compnercial
Real Bstate to implement its real estate development program, that could causethe actual
results of such program fo differ materially from any expressed in, or implied ftom, such
forward-looking statements. Although Essa Commercial Real Estate believes that the
expectations in the forward-looking statements are reasonable, it cannot guarantes future
performance. Essa Commercial Real Eatate does not undertake any obligation fo update

or revise any such statements.

This project involves a high degree of fiiancial risk, Although it is not-possible,to foresee
and describe all relevant risks, each prospective investor of the attached projectshould
carefully consider the following risk factors and other matters before committing to the

attached project.

. Bssa Commercial Real Estate cari provide no assurance that the project will be completed’
on titiie or within budget. Investments in real estate are subjéct to nupaerous risks, which
are subject to change and outside the control of Bssa Corumercial Real Estate. These
risks inchide changes in the supply or demand for real property, changes in avajlable
financing, changes in interest rates, incréases in property operating and maintenance

- costs, adverse use.of neighboring real estate, changes in applicable zoning, tax, eminent
domain, environmental and other laws and regilations, changes in applicable tax rates
and assessments, advérse developments in general or local demo graphgc, politician or

economic conditions and fires or natural disasters, any of which might delay orprevent

construction of the attached project or impair the financial viability of the overall

. development of the attached project.

- All information provided herein is from sources presumed to be reliable: however, no M

de as to the accuracy thereof, and the information :
provided is subject to errors, omissions, change of price, rental or other conditions, prior
sale, lease or financing or withdrawal without notice. No Hability of any kind is to be _

" imposed on Essa Cominercial Real Estate. It is your responsibility to independently /‘

wartanty or representation is ma




confirm its accuracy and completeness. Any projections, opinions, agsumptions or-

- estimates used are for example only and do not represent the current or future

performance of the investigation of the property. The valie of this transaction to you

depends on tax and other factors which-should be gvaluated by your tax, financial,

environmental, and legal advisors. You and
independent investigation of the property to
of the property for your ne¢ds. :

your advisors should conduct a _carieful,
determine to your satisfaction the suitability

ot D
/.
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Nosth Carolina B Project Consulting Agreement

Guilford County

This Project Consulting Agreement is made and entered into as of the ___ day of
__,2004 by and between Fred Rubenstein and Jeff Rubenstein (Owner), North

Caroima residents and ESSA COMMERCIAL REAL ESTATE INC. (Consultant), a
North Carolina corporation.

RECITALS:

Owner wishes to construct buildings and prepare and develop land into income
producing property located at 2414 Batileground Avenue in Greensboro, North Carolina
(hereinafier, the “Property™). The Property is shown on the attached Exhibit A. The

construction of buildings, preparation and development of land is hereinafter referred to
as the “Project”. -

Consultant is familiar with development of improvements of the type mtended to

be developed by Owner, and Owner desires to engage Consultant as Owner’s exclusive
Consultant for the Project. :

Now, therefore, for and in consideration of the miitual covenants herein
contained, Owner and Consultant hereby agree as follows:

1. ENGAGEMENT.

Owner hefeby engages Consultant, and Consultant hereby accepts such
engagement, as Owner’s exclusive Project consultant. Subject to the
conditions set forth in this Agreerent, Owner hereby grants and delegates to
Consultant the fill authority to performn, in Owner’s namé or otherwise on
behalf of Owner, all acts Consultant deems necessary or appropriate to carry
out Consultant’s responsibilities under this Agreement. Consultant shall be an
independent contractor and not an employee of Owner.

2. RESPONSIBILITIES OF CONSULTANT.

Consultant shall have the responsibility to use his good faith best efforts to
accomplish the following on behalf of the Owner and otherwise advise and
consult with the Owner relating to the following, all of which shall be subject
to the final approval of Owner: o :

A. Consult with the architect designated by Owner 611 the design,

drawings, plans and specifications for the construction of the
improvements involved in the Project.

¥
1



B. Assist the architect and contractor in obtaining all necessary buﬂémg
and use permits for the Project.

C. Assist in the negotiation of the bid and/or pricing process with the
general contractor and subcontractors.

D. Consult with the general confractor selected, subcontractors and
- architect in value engineering the Project so as to achieve cost
effective solutions.

E. Assist the Owner in preparing cost and income “proformas” necessary
to secure bank financing.

F. Assist in the management of the construction process mcluding
construction draw requests, construction loan advances, lien waivers,
contractors’ retainage, construction completion, punch list and
warranties.

3. RESPONSIBILITIES OF QWNER

In addition to the obligation to pay Consultant the consulting fee described
below, Owner agrees to provide the services riecessary {o acquire and prepare
the Land on which to construct the building(s) and, thereafter, to provide .
Consultant with full information relating to the Project and Owner’s

objectives, constraints and requirements relating thereto, and to provide such
reviews and approvals as are necessary for the orderly progress of
Consultant’s services hereunder and the developmént of the PIO_] ect: Fuzther
Owner agrees fo enter into contracts with such architects, engineers,
contractors, inspectors and others whose services are necessary or appropriate
for the development and financing of the Project; and to indemmify Consultant
againist all Joss, demage and costs incurred by Consultant in the performance
of his services hereunder (except as relates to acts of intentional wrongdoing

or gross negligence by Consultant), it being expressly agreed that the
development of the Project shall be the risk of the Owner rather than
Consultant. Owner understands and agrees that it has read, understands, and
accepts the risks and contents of the attached Disclosure statements attached
to this agreement as Exhibit B.

4. COMPENSATION,

In consideration of the responsibilities accepted herein by Consultant, Owner
agrees to pay to Consultant a consulting fee in the amount of $238,300.00

(two hundred thirty eight thousand three hundred dollars), such amount to be
paid in equal monﬂﬂy installments beginning the earfier of May 1, 2004 or the



date the General Contractor of the Project first breaks ground and continuing
unfil September 39, 2005. '

In addition, to the consulting fee referred above, Consultant shall be
reimbursed by Owner no less frequently than monthly for all expenses and
costs incurred by Consultant relating to his efforts to perform his
responsibilities under this Agreement.

In addition, to the other fees and reimbursements addressed above, Consultant
shall be paid the payment amount of $32,307.46 prior to December 9™ 2004
for services rendered in October and November 2004 in connection with due
diligence planning performed on certain recommendations towards the
development of adjoining properties to the Project.

In addition, to the other fees and reimbursemments addressed above, it is
understood and agreed to by Consultant and Owner that, "if it is determined by
Owner to continue due diligence planning of the adjoining properties,
hereinafter referred to as (Additional Development Work), then Owner shall
send a written authorization to Consultant to begin such Additional
Development Work and upon such authorization, Owner agrees to pay
Consultant a fee of $3.38 per maximum developable gross square foot as
determined by general building code practices for any adjoining property to
the Project. Payment of fee amounts for the Additional Development Work
shall be paid in equal rionthly installments beginning the earlier of the date of
written authorization to Consultant or the date the General Contractor of the
Additional Developrent Work first breaks ground and continuing until the-
date of substantial completion as determined in the General Contractor’s
contract and approved by Consultant. In good faith, after Owner authorizes
Consultant to perform. the Additional Development Work as referenced
above, Consultant agrees to proportionately credit Owner toward
Consultant’s future invoices of such Additional Development Work in the
amount of $0.09 per maximum developable gross square foot.

. TERM.

The term of this agreement shall commence on the date hereof and shall
continue, unless earlier terminated as provided below, umtil the earhier of

substantial completion of the Project, but iri no event later than September 30,
2005.

Consuitant shall have the option of ternminating this Agreement by written
notice to Owner in any of the following events: (a) if Owner shall fail to

make any payment due hereunder to Consultant; (b) if any other default under
this Agreement by Owner remains uncured by Owner for fifieen (15) days
afier written notice thereof to Owner by Consultant; or {c) if the Owner
modifies the responsibilities of Consultant to the Project, without pror written



consent of the Consultant. Upon & terrnination by Consultant pursuant to this
Paragraph, Owner shall pay to Consultant within five (5) days of such
termination by Consultant a fee of (a) $190,000.00 (one hundred ninety

~ thousand dollars) phas (b) a portion of the consulting fee outlined in section 4
of this Apreement, calculated as follows: divide the number of days that have
elapsed from and after the date hereof through and including the date of notice
of termination is sent or delivered by Consultant by the number of days
between the date hereof and September 30, 2005, and multiply that fraction
times the total consulting fee plus (c) all expenses incurred by Consultant and
not previously reimbursed by Owner phus (d) the remainder of the consulting
fee not previously paid to Consultant. Owner agrees that the damages and
lost profits Consultant would suffer by reason of its termination of this
Agreement are substantial and difficult to calculate, but that the sums outlined
above represent a reasonable estimate of such damages that Consultant would
suffer.

Owner shall have the option to terminate this Agreement by written notice o
Consultant if Consultant f2ils to comply with his obligations hereunder and
such failure continues for a period of fifteen (15) days after Owner gives
written notice of such failure to Consultant. Upon a termination by Owner
pursuant to this Paragraph, Owner shall pay to Consultant within five (5) days -
of such termination by Owner a fee of () $190,000.00 (one hundred ninety
thousand six umdred forty eight dollars) plus (b) a portion of the consulting
fee outlined in section 4 of this Agreement, calculated as follows: divide the
number of days that have elapsed from and after the date hereof through and
including the date of notice of termination is sent or delivered by Owner by
the number of days between the date hereof and September 30, 2005, and
multiply that fraction times the total consulting fee plus (c) all expenses
incurred by Consultant anid not previously reimbursed by Owner

6. NOTICES

Notices under this Agreement shall be hand delivered or sent by certified mail
refurn receipt requested, addressed as follows:

Consultant; Essa Commercial Real Estate Owner: c/o Fred Rubenstein
445 Dolley Madison Road, Suite 400 5900 Mary Hall Court
Greensboro, North Carolina 27410 Summerfield, NC 27455

7. MISCELLANEOUS.

. A. This Agreement shall be governed by North Carolina Jaw and shall be
binding wpon the parbcs hereto, their heirs, successors and permitted asszgns
Neither party may assign its or his rights under this Agreement without pnor
written: consent of the other party



" B. Dispute Resolution: Any dispute or controversy that may arise between
the parties hereto conceming any transaction or the construction, performance
or breach of this or aiy other agreement between said parties, whether entered |
into prior, on or subsequent to the date hereof, shall be determined by an
arbitration to take place in Guilford County, North Carolina in accordance
with Article I, Chapter 45A of the North Carolina General Statutes, and shall
be final and binding on all parties. Prior to either party making a demand for
arbitration, both parties shall use their best efforts to mediate their dispute. If
such mediation does not resolve the dispute, the Owner and Consultant will
each select one arbitrator, who shall be a person licensed to practice law in the
State of North Carolina; the two arbitrators selected will then select a third
arbitrator, who also will be a person licensed to practice law in the State of
North Carolina. The Owner and Contractor will each pay one half of the cost
of the arbitrators; however, the arbitrators will be authorized to award such
costs (and attomey’s fees) in favor of the prevailing party at the arbitration.

C. This Agreement contains the entire understanding of the parties as to the

subject matter hereof and may not be modified except by written document
signed by both parties.

IN WITNESS WHEREOQF, the parties hereto have caused this Agreement to be executed ‘
under seal the day and year first above written.
OWNER: Fred Rubenstein

By (SEAL)
Fred Rubenstein

Date:

OWNER: Jeff Rubepstein

By:

- (SEAL)
Jeff Rubenstzin

Date:

CONSULTANT: ESSA COMMERCIAL REAL ESTATE, INC.

By: _ . (SEAL)
Carl Essa, President

Date:
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STATE OF NORTH CAROLINA ¥ 11 10 IN THE GENERAL COURT OF JUSTICE
' P 1207 SUPERIOR COURT DIVISION

GUILFORD COUNTY (% C%f” Tk 05-CvS-7847 v

ar g,
ESSA COMMERCIAL REAL"

ESTATE, INC. L‘@A\ o
ey
Plaintiff, )

- g ORDER CONFIRMING ARBITRATION
) AWARD AND JUDGMENT

FRED RUBENSTEIN and JEFF )
RUBENSTEIN, )
: )
Defendants. }

THIS MATTER coming on to be heard and being heard before the undersigned Superior
Court Judge Presiding at the regularfy scheduled September 5, 2006 civil sessionl of Guilford
County Superior Court, upon the following Motions: (a) Plaintiff’s Motion for Confirmation and
Judgment on Asbitration Award; and (b5 Motion of Defendants Fred Rubenstein and Jeff
Rubenstein to Vacate Arbitraﬁon Award; Amiel J. Rossabi appearing on behalf of Plaintiff and

Mack Sperling appearing on behalf of Defendant; and it appearing to the Court, aﬁcr.reviewing

‘all the documents presented by counsel, the court file and case law and statutes, that: (a)

Defendants’ Motion to Vacate should be denied; and (b) an Order Confirming the Arbifration
Award and Todgment should be enfered in favor of Plaintiff;
IT IS, THEREFORE, ORDERED, ADJUDGED and DECREED that:
1. Defendants® Motion to Vacate Arbitration Award should be and hereby is denied;
2. Plaintiff’s Motion to Confirm Arbitration Award should berand hereby is granted,
apd
3. The Judgment of the Asbitrator is hereEy confirmed in all respects, and

Defendants are liable to Plaintiff, jointly and severally, in the amount of %g

o1 05 06
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$325,051.83, plus interest thereupon at the legal rate from the date of entry of this

Order until paid.

This the a? Z day of September, 2006.

Superior Court JMdge Presiding
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SETTLEMENT AGREFMENY & RELEASE

THIS SETTLEMENT AGREEMENT & RELEASE (the “Agreement™ is enfered into by
and between Hesa Copmnercial Real Bstate, Tnc. (“BCRE"), Fred Rubenstein and Jeff Rubenstein

(sollectively, “the Rubemsteins”). Hereinafter, ECRE and the Rubsusteins shall be referred fo

B

solleciively as the “Parties.”

Tkt

WHERBAS, on or sbout July 11, 2005, ECRE brought suit in the Superior Cowt of

Gruiiford County, North Carolina, entitted Bssg Commefci‘al Reel Estate, Inc. v Fred and Jeff
Rubenstein, Case No, 05-CvS-7847, against the Rubensteins to comps] the arbitration of various
matters, including, but ot Hmited to sletms for declavatory refief, breach of confract, unjust

enrichment, frand, and unfair and deceptive frade practice; ' L

Tt

WHEREAS, the Rubensteins consented 10 the erbitration of such issues and asserted

¥

various counterclaims against BCRE, including, but not Yirmdted 1o olaims for breach of fduciary

- Sty and fraud;
WHEREAS, at the conclusion of the Arbitration Proceedings, the Honorable Peter

LN

MeHugh iasued an Arbigration Award i favor of BCRE in the amount of $324,648.00;
WETEREAS, on or about October 4, 20086, the Arbitation Award was confirmed by The
Honorablc John W. Smifh, I and judgment was emtered in favor of BCRE (hevemafier the
°‘Iﬁ&gmmt"). ECRE has since initiated execution proceedings upon the Judgment.
WHEREAS, on or dbott October 25, 2006, the Rubensteins filed a Notice of Appeal with ‘ 3

the North Carolina Court of Appeals regarding the sonfirmation. of the Arbitration Award and

Ay

Tudgment; snd

&
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WHEREBAS, the Parties w this Agreement desire to compromise, gettle and adjust o1
patters and things in confroversy between therm relating to, arising out of, or connected with the
Arbitration Proceedings, Arbitration Award and the Judgment 25 further outlingd hereinbelow.,

NOW, THEREFORE, for an in consideration of the foregoing promdses amd the mutus :
covenants hereinafier set forth, and for other good and veluable consideration, the Pariies do
hereby agree and covenant as follows:

1. The Rubensteins shall pay to BCRE in certified finds the sum of $25,000.00 on or
vefore March 7, 2007.

2, The Rubensteins, a5 members of Pive Trees, LLC ("Five Trees™) and holders
collectively of a twenty-five petcent share i the Timited Hability corporation, agres to take such

steps as are DEcessATY 10 tranafer or assign any and all interests and rights they have in the assets

F)4i R a2

of Five Trees to BCRE, including, but not limited to execnting simultaneously herewith the

Asszgmnents of Interest attached hereto as Exbhibits A and B
3. Should BCRE receive less than $125 ,000 i total from the Rubensteins’ interest in

Five Tress, from Five Trees remaining principals, or pussuzmt to litigation anficipated to be ﬁled '

I

by BCRE (the “Five Trees Litigation™) the Rubensteins shall be ob¥gated to pay to BCRE the
difference between the amount received and $125,000 (the “Five Trees Security Payment™).

4. To ensure fhat BCRE can, recover the Five Trees Security Payment, if necessary,
as allowed in Paragraph 3 sbove, the Rubens‘tmns shall, simutzneously herewith, canse the real

W Joitieed

estate owned by Stanley Road 11.C, asi to be offered a8 secuxity by mesns of 5 deed of trust for
the benefit of BORE in the amount of $125,000 and simuitaneousty herewith offer as security to
ECRE their inferest in the distributions of Red Wolf Imvestments, Tnc. (Red Wolf) which

distributions are to be transferred fo BCRE only in the event of a defanlt of the obligation to pay o

N
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the Five Trees Security Payment. The pledge of collateral 2s indicated herein will be for the

| purpose of colieferalizing the obligation to pay the Five Trees Sectity Paymenf. Fred
Rubenetein recognizes nnder this Agreement his good-faith obligation not to tn any way interfere
with the nomnal and custornary Distributions which he hss a right to receive fom Red Wolf
Investments, Tne, The Five Trees Secuxity Payment shall be tade within ten (10) days after a
Fmal order is emtered in the Five Trees Litigation or fifieen months from the date of thig
Agreement, whichever ocours later. In the eventa final order in the Five Trees Litigation has not
be entered within fifteen montbs from the date of this'Agreabaam, the Rubensteins agree to place
$125,000 in an interest beering escrow account with the finds to be distributed in accordsnse
with the teems of this agreement, BCRE shall be entifled to ol tnferest generated from the
escrowed funds. Upon notificetion of the funding of the escrow account in accordance with this
settlement, BCRE shall release all property securing the Rubensteine obligations wnder fﬁ:is
agreement and shall promptly cause 1o be filed any docuraents necessary to release yeid ssourlty
inteyests.

5. The Rubensteins hereby agree to cooperate and render trufirful testimony in any
Jitigation. betieen BCRE, Five Trees, LLC, Mark Welker snd/or Keith Candiott. '

6. Within five days of the signing of this Agreement, the Rubensivins agree fo
digmiss with prejudice their appeal regarting the confirmation of the Arbifration Avsvard and
Judgment.

7. Nothing in this Agreement shall release Fred Rubenstein, Susan Rubenstein or
Stanley Road Properfies from any obligations owed to BCRE in cormection with or a8 sef outin
the Settlement A,gréement and Mutual General Release and Confession of Yudgment executed on
or zbout Angust 30, 2006, In addition, nothing in tnis Agreement shall a¢t to release, dispose of,

3

W
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compromise or ofherwise impaix the right or ebility of BCRE to seek recovery fom Five Trees,
its members or members of its members under any theory of law or for resovery of the
Arbitration Award. Furthermore, nothing in this Agresment shall act 1o releass, dispose of,
compromise or ofherwise impair amy rights of indemnification and/or contrivution which the
Rubensteins individually, or by and through, their interest in Five Trees, may have against Five
Tress, the other members of Five Trees or members of ifs other mexbers.

. & Conditioned upon the payment of the $150,000.00, execwtion of the assipnment of
iaterest and assets of Five ‘Trees, LLC, and the proper recording of the Deed of Trust and other
security set forth herein, ECRE shall, within ten {10) days, take such sieps as are necessary to
.have the Tudgment marked satisfied.

9, Tn oonsiderafion of the mufusl relsases herein, the sufficiency of which is
yeoeived, and the ofher consideration set forth in this acknowledgement, Fred Rubenstein hereby
waives, remises, releases and forever discharges, and by these presents doss for hirasel, his
employees, agents, repyesentatives, helrs, successars, assigng snd aJ} other persons, partnerships,
corporations, or entities claiming by or through him, waive, remise, release and forever
discharges ECRE, its directors, partaers, officers, agents, employees, persons] representaiives,

affiliates, swocessors and mssigne from amy, every and 1l actions and causes of action, suits,

debts, agreements, claims (including claims for contribution or fndemmity), depands, labilities,

Josses, damages (of any type or matute and including penitive darnages), defenses, costs,
attozneys’ fees, sxpenses or ofher sums of money he ever had or now has against BCRE or those
actiog on its behalf, whether asserted or unasserted, arising out of, related to, or in auy way

conmected tor (2} the assertions zud slegations mmade during the course of the Arbitration

b
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Proceedings; and (b) awy and all mafters related 1o these Pardfes, save mod sxeept only the
obligations specificalty addrassed in this Agreement. ‘

10, In comsiderstion of the mutual releases berein, the sufficiency of which is
received, and the other consideration set forth in this acknowledgement, Jeff Rubenstein hereby
waives, remises, releases and forever discharges, and by these presents does for himself, his
etployees, agents, representatives, hefrs, sticccssors, assigns and 2l other persons, partnerships,
corporations, or entities clalming by or through him, waive, remise, release and Jforever
discharges BCRE, its directors, pariners, officers, agents, employees, personal representatives,
affiliates, suocessors and assigns from any, every and all actions and causes of action, suits,
Gebls, agretnents, claims (fncluding claims for sontibution or indernmity), demands, Habilities,
losses, demages (of any fype or nahus and inclnding prmitive damages), defenses, costs,
sttomeys’ fees, expenses or other sums of money he sver had or now hae against ECRE or those
acting on its behalf, whether asseried or unasserted, arising out of, related to, or in any way,
eommected to: (2) the assertions and allegations made daring the cousse of the Arbitration
Proceedingg; and (b} any and 3l] matters related to these Parties, save end except only the
obligstions specifically adrressed in this Agreement. |

11.  Upon the completion of the obligations of the Rubensteins as set forth in
Paragraphs 1 through 5 shove, BCRE, waives, remises, releases and forever discharges, and by
these presents does for itself, its officers, directors, employees, ageuts, afiomeys, xepresmtaﬁves
affilintes, parents, prodecessors, subsidiaries, shareholders, sucoessors, assigns, and sll other
persons, partuerstips, corporations, or entifies claiming by or through it, waives, remises,
releases and forever discharges Fred Rubenstein and Teff Rubenstein, their agents, employees,
personal representatives, affiliates, heirs, snopessors and assigns from eny, every and 41l actitms

5

b

@é@f

PAGE 6/12¢ RCVD AT 41612007 41:15:28 AM [Eastern Daylight Time] * SYR.GSOFAP/ * DNISH1 %+ 3D 336274&540*DURAT10N mm-ssj03-10

L2 a2 S

3 aHF

R




PR 19,2007 110 T1AM IVEY, MCCLELLAN, GATTON, TALCOTT 0. 426 P T

and cauges of action, suits, debts, agreements, claims (incinding claims for conmibution or
indermnity), mﬁs, ligbilities, Josses, damages (of any type or nahwe and inclnding punitive
damapes), defenses, costs, atforneys” foes, expenses or other swaiis of money it ever had or now
has against Fred Rubenstein and Jeff Rubsnstein or fhose acting om bis bebalf, whether asserted
or mnasserted, arising out of, relafed to, or in any way connected to; {g) the sssertions and i
allegations made durdng the course of the Arbitration Procesdings; and (b) auy and all matters 5
related to .ths‘-:se Partics, save and except only the obligations specifically addressed in this
Agreement. ECRE is specifically not veleasing Five Tress, any of its other members or menibers

of its other merbers.

42, This instrumeent shall be constrned and interpreted in accordance with the taws of

e State of North Carolina. é
13.  This Agreement may be executed in any nutaber of counterparts, cach of which

shall be deerned an orginal, and all of which tagether shall constitute one and the same

instrument. Counte‘rxpart copies of this Agreement may be signed by 4 parly and exchanged by

telecopier or facsimile, The Parties intend that snch copies signed and exchanged as provided in e

the preceding sentence shull be fully binding. Counterpart originals of such signature pages shall
be exchanged by the United States Mail ‘or express gervice promptly following exchenge of
signature pages by telecopier or facgimile. 1
14,  ‘This Agresment hes been negotisted by fhe Parties aod their respective coumnsel,
By entering fnto fhis Agrosment, the Pariies éepresenr they have completely tead all terms
hereof, that said terms are fully undersivod and veolmterily aw,;p‘cad by each of them, and that
carh of them has been adequetely represented by counsel of their own choosing in connection
with this Agreement and all matters related thereto. ‘
6
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15, 'This Agreement constitutes the entive understandipg between the Parties hereto
concerting the subject matler hereof, and may not be modified or amended except by an
instrement in writing signed by Parties hereto.

TN WITNESS WHEREOF, the Parties hereto have exeomted this Agreament effective as

ofthe £ dayof _ (N epcH |, 2007.
ESSA COMMERCIAL REAL BSTATE

By: (o G,

Titles fm‘M
Sworn fo and subscribed before me
thisthe s2  dayof ¥} sac NI . 2007,
Puhlic
HE -5- 3. ﬁﬁa.ﬂ
Notary ‘Pubfio/Hand Written

My Commission expires: & = f£- 2040

ﬁ .: e : :
R RUBBNSTEB}I
Swomn to and subscribed before'me
tisthe |5 dayof Ny e, 2007,

E{%gmc, f. deu»au*{‘) -
Nelfary Public . TR "*""ﬂ“*
_JRNE L HaarisoM Jmﬁ%}r,;fﬁ@?
Notary Public/Hand Written eumnnwuﬂw

W

My Comniission expires: f?[/ éL"I{f A0k

8
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yf WNSTEIN
Sworn to 2and subscribed before me

thisthe |5 dayof “lﬂa}soﬁ'\ 2007,

o B Massiooe)

Nothry Public .
e k.. Hapkisod
Notary Public/Hznd Wiitlen

| My Conmmission expires: 9/& ’7/ AD1D

nnnnnnnnnnnnnnnnnnnnnnn

JANE L. HARRISON
NOTARY PHBLIC
BULEGRD GOUNTY. NG

FEE T

Xiigies

Tea
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NORTH CAROLINA
ASSIGNMENT OF INTEREST IN
ASSETS OF FIVE TREES, LI.C.
GUILFORD COUNTY

WHEREAS, Jeffrey K. Rubenstein (“Assignor’™) owns a 12.5% ownership hafterest in Five
Trees, LLC., a North Carolina limited lability company {the “Company’); and

WHEREAS, Assignor has entered.into a Settlement Agrecment with Besa Commercial Real
Estate, Ine. (*Assignee™) as pact of the settlement of the civil lawsuit brought in, the Superior Comt
of Guilford Conntty, Notth Careling, Case No. 05-CvB-7847, and mbitrated before the Honorable
Peter McHugh; and

WEERREAS, such Setilement Agreement requires the assighment of Assignor’s individual
interest in. the assets of the Company to Assignee.

NOW THRERERPCORE, for and in consideration of the mutual promises set forth in the
Settlement Agreement and other good and valuzble consideration, the receipt and sufficiency of
which are herelry acknowledged, Assignor hereby assigns all rights, title and interest in all Comgpany
assels which, as 2 member of the Company, he presently owss or may be entitled to receive in the
fiture. Such assets include, but are not limited to, all interim disiributions of cash payments, if any,
made or fo be made o Assignor as a member, alf funds held in trust by the firm, of Brooks, Pierce,
MoLendon, Hataphrey & Leonard, LLF., phrsuant to an Order filed Decariber 4, 2006, and any
final payments for interests in the Company in the event of dissolution of the Company or the
Hquidation of Assignor's mewibership in the Company. Assignor shall protect and preserve the
interest i Company assets being assigned to Assignes and ghall take no actions, nor refrain from
taking any nctions, which would result in the deterioration of the value of Company assets. Assignor
executes this docwment to indicate his agreement and acquiescence to this assigroment of his imerest
in the assets of the Company to Assignes.

Witness the signatures of the following parties to this Assignment,
This the K day of March, 2007,
ASBIGROR,
Seal)

/feﬁr nhekistern

ASEIGNEE:
ESSA COMMBRCIAL REAL ESTATE, INC.

BY: d‘/ LD‘”"" {Seal)

19
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NORTH CAROLINA
ASSHONMENT OF INTEREST IN
ASSETS OF FIVE TREES, LLC,
GUILEORD COUNTY

WEHEREAS, Frederick M. Rubenstein (“Assigaor”) owns  12.5% ownership interest i Five
Trees, LLC., 2 North Carolina Hmited liability comparry (the “Compeny’™”); and

WHEREAS, Assignor hus entersd into a Seltlement Agreement with Bssa Comunervial Real
Estats, Fno. (“Assignes™ as paxt of {he seiflement of the civil lawsuit bronght in the Superior Court
of Guilford County, North Caroline, Case No. 05-Cy5-7847, aad arbifrated before the Honorable
Peter McHugh; and

WIHEREAS, such Settlement Agreement requires the assignment of Assignor's individual
interest i the assess of the Company fo Assignee.

NOW THEREFORE, for and in considerstion of the mutuel promises set forth in the
Settlement Agreement and other good and vahuable consideration, the receipt and sufficlency of
which are hereby sckmowledged, Assignor hereby assigns all rights, title and Ruterest in all Cornpaity
assets which, 25 2 member of the Cornpany, he presently owns or may be entitled to receive in the
frtire. Such assets include, but aye not limited to, all inferim dishibations of cash payments, if axy,
made or to be made to Assignor as a member, all fimds held in trast by the fom of Brooks, Pierce,
McLendon, Homphrey & Leonard, L.L.P., pursuant fo & Order filed Decomber 4, 2006, and any
final payments for interests in the Compauny in the event of dissolndion of the Company or the
Tepddation of Assignor’'s membership in the Comparty. Assignor shall protect and preserve the
interest in Company assets being assigned to Assignes and shiall take no actions, nox veftain from
taking any actions, which would result in the deteriozation of the value of Conapanty assets. Assigoor
expentes this document to indicate his agreement and soguiescence to this assignment of s interest
in the assets of the Comppany to Assignes.

17k 5 F pa

WHIRS

Witness the signatores of the following partics to this Assignment.

This the /5/ day of March, 2007.

(SEAL) j

T

ABSIGNEE:

irt

ESSA COMMERCIAL REAL ESTATE, INC.

BY: ‘_‘/Z_./ A (SEAL)
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NORTE CAROLINA. :

ASSIGNMENT OF INYEREST TN
DISTRIBUTIONS OR ALLOCATIONS
OF RED WOLF INVESTMENTS, INC.

GUILFORD COUNTY

WHERBAS, Frederick M. Rubenstein (“Assignor”) owns an intersst in Red Wolf
Investments, Ine., a North Caroling corporation (the “Corporation”); and

WHEREAS, Assignor has entered nto a Settlerent Agreement with Essa Compaercial Real
Estate, Inc. (“Assignee™) as part of the settlement of the civil lawsuit brought in the Superior Court
of Guilford County, North Caroling, Case No. 05-Cv8-7847, and arbitrated before the Honorable
Peter MoHuph; and

WHEREAS, such Settlement Agreement requires the assignment of Assignor’s Individoal
interest in the distributions or allocations to which Assignor is ormay become entitled on account of
his ownership interest in the Corporation to Assignee. This agsignment shall beused for the purpose
of collateralizing the Five Trees Security Payment and no transfer of distributions shall oconr until or
unless a defanlt of the obligation to pay the Five Trees Security Payment ocewrs as set forth in the
Settlement Agreernent.

NOW THEREFORE, for and in consideration of the mutual promises set forth i the
Settlement Agreement and other good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, Assignor hercby assigns all rights, title and interest ia all
distributions or allocations to which Assignor is or may become entitled to on account of lis
ownership interest in the Corporation. Assignor shall protect and preserve his interest in the assets,
distributions o allocations of the Corporation and shall take ¢ actions, nor refrain from taking any
actions, which would result in the deterioration of the Corporation, the assets of the Corporation, the
ability of the Corporation to meke any distributions or allocations, or the value of any distributions or
allocations. Asslgnor executes this document to indicate his agreement and acquiescence to this
assignment of his interest in any and all distributions or allocations of the Corporation to Assignes.

Witness the signatures of the following parties to this Assignment.
This the 45/ day of March, 2007.

ASSIGNOR:
: -,

Ffederick M. R

ube;nstn
ASSIGNEE:
RSSA COMMERCIAL REAL BSTATE, INC,

BY: {SEALY
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STATE OF NORTH CAROLINA N THE GENERAL COURT OF JUSTICE
oysn -5 AW SUPERIOR COURT DIVISION

COUNTY OF GUILFORD =%~ | un‘\*f" 50. 05 CVS 11265
ESSA COMMERCIAL REAL
ESTATE, INC,, N
SR
Plaintiff, NOTICE OF VOLUNTARY
DISMISSAL WITHOUT PREJUDICE
V.

(VD)
FIVE TREES, LLC,

R N N S N g N g

Defendant.

COMES NOW Plaintiff Essa Commercial Real Estate, Inc. (“ECRE”), pursuant to Rule
41{a)(1)(i) of the North Carolina Rules of Civil Procedure, and hereby gives notice of dismissal
without prejudice of its claims against Defendant Five Trees, LLC (“Five Trees”), upon the
following conditions agreed to by Five Trees:

1. ECRE intends to reassert its claims against Five Trees, and also to make new claims
against two of the individual members of Five Trees (Dr. Mark Walker and Dr. Keith Candiotti)
on an individual basis. Dr. Waiker and Dr. Candiotti will agree to accept service of those claims.

2. The discovery taken in the cumrent proceeding, and in the arbitratioﬁ proceeding
between ECRE and two of the individual members of Five Trees (Fred Rubenstein and Jeff
Rubenstein), may be used in any new proceeding.

3. The parties will bear their own costs and fees in connection with this dismissal.

4. The undersigned counsel for Five Trees personally agrees, as the person with
signature authority over the funds on deposit from the sale of the Battleground Property, that he
will maintain those funds on &eposit following the dismissal in accordance with the terms of the

Order signed by Judge Davis in this proceeding on November 29, 2006. Upon initiation of a




new lawsuit, Five Trees will agree to the entry of an Order containing the same terms as the
November 29th Order, the pertinent portions of which provide that:

a. The proceeds shall remain in the Account, and shall not be released, until the
first to occur of (a) an agreement signed by all parties as to the release of those
funds or (b) the application to the Court by either party for a release of some
or all of those funds and the entry of an Order by the Court granting that
application. '

b. No member of Five Trees may have signature authority over the Account and
no member of Five Trees may demand that the person having signature
anthority over the Account release the funds other than as provided otherwise
in this Order.

c. Either party, upon good cause shown, shall have the right to apply to the Court
for a modification of this Oxder.

This the 2" day of March, 2007.
Amiel J. Rdsfabi
Emily J. Meister

FORMAN ROSSABI BLACK, P.A.
3623 North Elm Street, Suite 200

Post Office Box 41027

Greensboro, North Carolina 27404-1027
Telephone: (336) 378-1899

Attorney for Plaintiff
‘ Essa Commercial Real Estate, Inc.
CONSENTED TO BY:

AL A T\ e,

Mack Sperling

BROOKS, PIERCE, MCLENDON,
HUMPHREY & LEONARD, L.L.P.

Suite 2000 Renaissance Plaza

230 North Elm Street (27401)

Post Office Box 26000

Greensboro, NC 27420-6000
Telephone:  336/271-3125

Attorney for Defendant Five Trees, LLC



CERTIFICATE OF SERVICE

T hereby certify that a copy of the foregoing VOLUNTARY DISSMISAL, dated the 2nd
of March, 2007, was served upon the following by depostting a copy thereof in the United States
Mail, postage prepaid, and addressed as follows:

Mack Sperling, Esq.

BROOKS, PIERCE, MCLENDON,
HUMPHREY & LEONARD, L.L.P.

Post Office Box 26000

Greensboro, N.C. 27420-6000

Attorney for Defendant
Five Trees, LLC

This the 2nd day of March, 2007.

Al . RPessats /&

Amiel J. Ros@i {




Arbitration Complaint

Essa v. Five Trees Complaint

4. In or about the fall of 2003, Fred
Rubenstein  and his wife, Susan Rubenstein,
approached ECRE and requested ECRE’s assistance
in the construction, development and management of
a retail shopping center to be located on Battleground
Avenue in Greensboro, North Carolina (the
“Project”).

6. In or about the fall of 2003, Fred and
Susan Rubenstein approached ECRE and requested
ECRE’s assistance in the construction, development
and management of a retail shopping center to be
located in Greensboro, North Carolina (the “Initial
Project”).

5. Fred Rubenstein represented to ECRE that
he and his family had the financial ability to conduct
such an undertaking, but that they required ECRE’s
knowledge and expertise.

7. Fred Rubenstein represented to ECRE that
he had the financial ability to conduct such an
undertaking, but that he required ECRE’s knowledge
and expertise.

6. On November 4, 2003, ECRE and Fred
Rubenstein entered into a Project Consulting
Agreement (“Project Agreement”) whereby ECRE
agreed to act as the exclusive project consultant until
completion of the Project, which was estimated to be
December 30, 2005,

8. On November 4, 2003, ECRE and Fred
Rubenstein entered into a Project Consulting
Agreement (“Project Agreement”) whereby ECRE
agreed to act as the exclusive project consultant until
completion of the Initial Project, which was estimated
to be December 30, 2003.

7. On November 4, 2003, ECRE and Fred
Rubenstein also entered into ‘a Listing Agreement of
Property for Lease (“Listing Agreement”) in which
Fred Rubenstein granted ECRE the exclusive right to
lease the Property and otherwise act as his agent until
April 30, 2011.

9. On November 4, 2003, ECRE and Fred
Rubenstein also entered into an Exclusive
Representation Agreement (“Representation
Agreement”) and a Listing Agreement of Property for
Lease (“Listing Agreement”) in which Fred
Rubenstein granted ECRE the exclusive right to lease
the Property and otherwise act as his agent until
April 30, 2011.

8. Thereafter,‘ ECRE began to provide
valuable services towards the completion and success
of the Project.

10,  Thereafter, ECRE began to provide
valuable services towards the completion and success
of the Initial Project.

10. In or about the summer of 2004, the
Rubensteins admitted to ECRE that they were
struggling to meet the financial requirements of the
Project and the Modified Agreements.

11. In or about the summer of 2004, the

Rubensteins admitied to ECRE that they were |

struggling to meet the financial requirements of the
Initial Project and the Agreements.

11. As a result of the financial condition of
the Rubensteins and at their specific request, ECRE,
throughout the summer and into the fall, prepared
detailed packages and met with prospective investors
regarding the Project, including, but not limited to
Keith Candiotti (“Candiotti”) and Mark Walker
(“Walker™).

12. As a result of the financial condition of
the Rubensteins and at their specific request, ECRE
prepared detailed packages and met with prospective
investors regarding the Initial Project, including, but
not limited to Candiotti and Walker.

12. Both Candiotti and Walker represented to
ECRE that they had the financial ability to undertake
and complete the Project and to fulfill the terms of the
Modified Agreements.

14. Both Candiotti and Walker represented to
ECRE that they had the financial ability and
willingness to undertake and complete the |-
construction, development and management o a larger

retail shopping center (the “Big Project™) and to fulfil

the terms of the Agreements.

9. The Listing Agreement and Project
Agreement were subsequently modified on April 5,
2004, and signed by Fred and Jeff Rubenstein (copies

15. On or about April 5, 2004, Fred
Rubenstein, Jeff Rubenstein (collectively, “the
Rubensteins”) and ECRE entered into a new or
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of the Modified Agreements are attached hereto as
Exhibits A and B, respectively).

modified Project  Agreement, Representation
Agreement and Listing Agreement (collectively
referred to s the “Modified Agreements”).
(Hereinafter, the Listing Agreement, Representation
Agreement, Project Agreement and Modified
Agreements shall be referred to collectively as the
“Agreements.”)

16. Thereafier, ECRE continued, at the
request of Five Trees and the Rubensteins, to provide
valuable services pursuant to the Agreements,

17. Thereafter, ECRE continue, at the request
of the Rubensteins, Walker and Candiotti (the
“Partnership™), to provide valuable services pursuant
to the Agreements and in addition thereto.

13. Upon information and belief, on or about
November 5, 2004, the Rubensteins, Candiotti and
Walker formed Five Trees.

18. Upon information and belief, on or about
November 5, 2004, the Rubensteins, Candiotti and
Walker incorporated Five Trees with the North
Carolina Secretary of State.

14, After the incorporation of Five Trees, the
Rubensteins represented to ECRE that they had
transferred their interest in the Battleground
properties, the Project and the Modified Agreements
to Five Trees, although the Rubensteins continuved
thereafter to remain active in the Project,

19. Upon information and belief, the
Rubensteins transferred their interest in the
Battleground properties, the Big Project and the
Agreements to the Partnership and, subsequently, to
Five Trees, although the Rubensteins continued
thereafter to remain active in the Big Project as
principals and/or agents of the Partnership and, later,
of Five Trees.

16, Thereafter, ECRE continued, at the
request of Five Trees and the Rubensteins, to provide
valuable services pursuant to the Agreements.

20.  Thereafier, ECRE continued, at the
request of Defendants to provide valuable services to
the Partnership and Five Trees pursuant to the
Agreements and in addition thereto.

17. Five Trees and the Rubensteins accepted
the benefits of ECRE’s services and made some
payments to ECRE pursuant to the Agreements.

22. At all times alleged herein, Defendants
accepted the benefits of ECRE’s services, made some
payments to ECRE pursuant to the Agreements and,
upon information and belief, otherwise assumed the
rights and obligations of the Rubensteins under the
Agreements. ‘

18. As the work on the Project proceeded,
Five Trees and the Rubensteins ceased making
payments to ECRE for its services, although they
acquired the benefits of ECRE’s services.

23. As Essa’s work towards the retail center
proceeded, Defendants ceased making payments to
ECRE for its services, although they received the
benefits of ECRE’s services.

19. Upon information and belief, Five Trees
and the Rubensteins began to devise a way to use all
of the valuable services (for which they had not yet
fully paid), and sought to eliminate ECRE from the
Project so that they could keep all of the profits for
themselves and avoid payments to ECRE.

24. Upon information and belief, Defendants
formulated a scheme to use all of the valuable
services (for which they had not yet fully paid), and
sought to eliminate ECRE from the retail center so
that it could keep all of the profits for themselves and
avoid payments to ECRE.

20. On or about February 14, 2005, ECRE
ceased working on the Project due to the failure and
refusal of Five Trees and the Rubensteins to pay
money owed pursuant to the Agreement and for
services rendered in connection with the Project.

26. On or about February 14, 2005, ECRE
ceased work due to the failure and refusal of
Defendants to pay money owed pursuant to the
Agreements and for services rendered.
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(Declaratory Judgment)

22. Upon information and belief, the
Rubensteins contend that they assigned any and all
rights and obligations they had pursuant to the
Agreements with ECRE to Five Trees.

23. Upon information and belief, Five Trees
denies that it assumed the Agreements or that it
received benefits pursuant to the Agreements from
ECRE; moreover, ECRE contends that the
Rubensteins remain liable under the agreements,

24. Within the meaning of the provisions of
the Uniform Declaratory Judgment Act, as the same
exists in the State of North Carolina, N.C. Gen. Stat §
1-253, et seq., there exists an actual controversy
between ECRE and the Rubensteins relating to: (1)
which parties are bound by the Agreements and (2)
the respective rights and obligations of the parties
under the Agreements.

25. ECRE seeks a declaratory judgment
which declares and decrees that: (a) the Rubensteins
are bound by the terms of the Agreements; (b) the
Rubensteins have breached the terms of the
Agreements; and (¢) ECRE is in compliance with the
terms and conditions of the Agreements.

(Breach of Contract)

27. As alleged ‘herein, the Rubensteins
breached the Agreements with ECRE by, among
other things: (a) wrongfully and prematurely
terminating the Agreements; and (b) failing to pay
ECRE monies owed for services rendered.

(Breach of Contract)

~ 28. As alleged herein, Defendants breached
the Agreements with ECRE by, among other things:
(a) wrongfully and prematurely terminating the
Agreements; and (b) failing to pay ECRE monies
owed for services rendered.

28. As a result of the Rubensteins’ breach of
contract, ECRE has suffered damages in excess of
Ten Thousand Dollars ($10,000.00) and is entitled to
recover such damages from the Rubensteins,

29. As a result of Defendants’ breach of
contract, ECRE has suffered damages in excess of
Ten Thousand Dollars ($10,000.00) and is entitled to
recover such damages from Defendants. -

{Unjust Enrichment)

30. As alleged herein, ECRE has performed
services for the benefit of the Rubensteins pursuant to
and in addition to those set out in the Agreements.

(Unjust Enrichment)

31. As alleged herein ECRE has performed
services for the benefit of Defendants pursuant to and
in addition to those set out in the Agreements.

31. In performing such services, ECRE In performing such services, ECRE conferred
conferred a non-gratuitous benefit upon the | a non-gratuitous benefit upon Defendants.
Rubensteins.

32. The Rubensteins consciously accepted 33, Defendants consciously accepted said

said benefits from ECRE, but have failed to pay or
reimburse ECRE for said benefits and services.

benefits from ECRE, but have failed to pay or
reimburse ECRE for said benefits and services.

33, As a result, the Rubensteins have been

34. As a result, Defendants have been
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unjustly enriched, and ECRE is entitled to recover
from the Rubensteins an amount in excess of Ten
Thousand Dollars ($10,000.00).

unjustly enriched, and ECRE is entitled to recover
from Defendants an amount in excess of Ten
Thousand Dollars ($10,000.00).

(Fraud)

35. The Rubensteins deceived ECRE by
means of false representations of material facts,
concealment of material facts, or both (herein
collectively called “Misrepresentations™).

(Fraud)

36. Defendants deceived ECRE by means of
false representations of material facts, concealment of
material facts, or both (herein collectively called
“misrepresentations”).

36. Among other things, the Rubensteins
falsely represented to ECRE that:

37. Among other things, Defendants falsely
represented to ECRE that:

a. They had the financial ability to
undertake the Project;

a.  They had the financial ability and
willingness to undertake the development
and construction of a retail shopping center;

b. ECRE would be the exclusive
listing and managing agent for the Project;

b. ECRE would be the exclusive
listing and managing agent for the retail
shopping center;

¢. They would enter into additional
development projects with ECRE if ECRE
would handle the Battleground Project;

e. They would enter into additional
development projects with ECRE if ECRE
would handle the Project; and

d. They had contacts in the retail
and development businesses; and

d. They had contacts in the retail
and development businesses.

e. They had assigned their rights
and obligations under the Agreements to
Five Trees, who would fulfill the terms of
the Agreements and make payment to ECRE
for its services

¢. They would honor and uphold the
Agreements entered into by the Rubensteins;

d. Five Trees accepted the
obligations of a new agreement with ECRE:

37. The misrepresentations made by the
Rubensteins were reasonably calculated to deceive
ECRE, and the Rubensteins intended to deceive
ECRE or made such representations with reckless
indifference as to their truth,

38. The misrepresentations made by
Defendants were reasonably calculated to deceive
ECRE, and Five Trees intended to deceive ECRE or
made such representations with reckless indifference
as to their truth.

38. ECRE reasonably relied upon the false
representations made by the Rubensteins and was, in
fact, deceived by the representations of the
Rubensteins.

39. ECRE reasonably relied upon the false
representations made by Defendants and was, in fact,
deceived by the representations of Defendants.

39. ECRE could not have learned of the fraud
of the Rubensteins with due diligence.

40. ECRE could not have learned of the fraud
of Defendants with due diligence.

40. ECRE suffered damages and continue to
suffer damages as a result of the fraud of the
Rubensteins.

41, ECRE suffered damages and continue to
suffer damages as a result of the fraud of Defendants.

41, As a result of the fraud of the
Rubensteins, ECRE has suffered damages in excess
of Ten Thousand Dollars (310,000.00).

42, As a result of the fraud of Defendants,
ECRE has suffered damages in excess of Ten
Thousand Dollars ($10,000.00),

42. The actions of the Rubensteins as alleged
herein were fraudulent and willful and wanton, and

43, The actions of Defendants as alleged
herein were fraudulent and willful and wanton, and
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therefore, ECRE is entitled to recover punitive
damages from the Rubensteins.

therefore, ECRE is entitled to recover punitive
damages from Defendants.

(Unfair and Deceptive Trade Practices)

44, The acts of the Rubensteins in the course
of this transaction constitute unfair or deceptive acts
or practices in or affecting commerce, in violation of
N.C. Gen Stat. § 75-1-1.

(Unfair and Deceptive Trade Practices)

45. The acts of Defendants in the course of
this transaction constitute unfair or deceptive acts or

practices in or affecting commerce in violation of
N.C. Gen. Stat. § 75-1.1.

_ 45. As a proximate result of the unfair or
deceptive acts and practices of the Rubensteins,

ECRE has suffered damages in excess of Ten

Thousand Dollars ($10,000.00).

46. As a proximate result of the unfair or
deceptive acts and practices of Defendants, ECRE has
suffered damaged in excess of Ten Thousand Dollars
($10,000.00).

46. ECRE prays, pursuant to N.C. Gen Stat. §
75-16, that any damages awarded by the Arbitrator be
trebled.

47. ECRE prays, pursuant to N.C. Gen. Stat.
§ 75-16, that any damages awarded by the Court be
irebled.

47. Pursuant to N.C. Gen. Stat. § 75-16.1,
ECRE prays for an award of attorney’s fees upon the
finding by the Arbitrator that the actions of the
Rubensteins constituted an unfair and deceptive trade
practice.

48. Pursuant to N.C. Gen. Stat. § 75-16.1,
ECRE prays for an award of attorney’s fees upon the
finding by the Court that the actions of Defendants
constituted an unfair and deceptive trade practice.

(Recovery of Arbitration Award)

50. On or about March 6, 2006, arbitration
proceedings (“the Arbitration™) were held before the
Honorable Peter McHugh pursuant to N.C. Gen. Stat.
§ 1-569.7 and the April 5, 2004 Project Consulting
Agreement by and between ECRE, Fred Rubenstein
and Jeff Rubenstein.

51. The  Arbitration, which lasted
approximately six (6) days, arose predominantly out
of the same events and issues as exist in this pending
action, and all but one of members of the Partnership

‘and Five Trees, Walker, testified therein.

52. At the conclusion of the Arbitration and
after the submission of briefs by the parties, an award
(“Arbitration Award™) was entered in favor of ECRE
in the amount of $325,051.83 in liquidated damages
arising out of the Project Consulting Agreement.

53. The Arbitration Award was confirmed by
the Court and entered as Judgment on or about
September 27, 2006.

54, ECRE is entitled to collect the Arbitfation
Award from Defendants.
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